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AL COMMERCIAL ARBITRATION

THE PRACTICE OF INTERNATION
INTRODUCTION

arbitration, confidentiality, is often touted as a distinct advantage

‘5 thl‘l'd t?:::ifigatbn. To ensure transparency, COUl:t PrOCcedlngS are normally open enforcement might be expcct.ed [0 occur automatically, an arbitral award would seem to
arbitration e coart A B0 involving state security, anyone sh(.)uld. be able to wa)), be clearly superior to a court judgment in terms of portability across borders.
to the PU:'O’; “f R ;givcn day and listen to what is happening in a case. Open The second most popular reason for choosing arbitration over ;)ther forms of dispute
unannou n oount rinciple of the rule of law. Save in exceptional circumstances resolution (including litigation) according to the 2015 survey is the avoidance of the legal
i iy D conducted in secret Otherwise, there would be no check ¢ systems of national courts. The percentage of respondents citing avoidance (64%) was

nearly the same as the percentage giving enforceability as the reason for preferring arbi-
tration. Thc twq reasons are likely to be related to each other. Where the judicial system of
state X 1s notorious for being slow, costly, corrupt, or unpredictable, businesses are likely
to shun thc. courts of state X. They will prefer arbitration, especially where an arbitral
award obtained in state Y may be readily recognized and enforced in state X as a party
to the New York Convention. Arbitration becomes a way of getting around the inconven-

o 1o act arbitrarily, with scant regard for the rule of |ay,

Proceedings should be conducted in the glare of public. scru!iny, and t!lcrc must be ng
perceptionsamong the public of something private or furtwe. going on Pchlnd c.losefi doors
Justice has nothing to hide. No such considerations apply 1n z.lrbltrauon. Al‘bl.(ratlons are
private arrangements between the parties to a dispute. Hearings take place in secret iy,

° - not connected with the partje
<ense that the public are excluded. Persons who are . . es , N ) e
::v not walk into grbitration hearings. whether interlocutory or substantive, without the ience and expense Oﬁ,{.,‘i.gggnon In state X. It would be a further plus for arbitration that, at
rmission of the parties and the tribunal. Thus, arbitrations afford a means to parties least to an extent, (he'pafijes can determine the composition of the tribunal deciding their
i dispute. Theapaftics=would not be left to the vagaries of state X's judicial system which

: ST : ' ‘ ient details of their cond, .
of settling their disputes without unflattering and inconvenien onduct B s csionc NI Iackino the o . . . icial
becoming known to the public. In commercial disputes, the private nature of arbitration, %"j‘* & g the commercial expertise to deal with their dispute.

enables sensitive information (financial details, secret manufacturing processes, customer N\ l v b
blems of Cost 2aud Due Process Paranoia

information, etc.) to be disclosed to the tribunal with minimized risk of the information 1.3 Q ok
leaking out to the public. Nevertheless, despite confidentiality being a sn{;mﬁcam feature ructive #6490k at the flip side of the equation. The 2015 Survey also asked those
distinguishing arbitration and litigation, it likewise apparent.ly ranks relatively low among assed to,;idéhuﬁ;f the three worst characteristics ot'.intcrn..at jonal arbitrax‘lon."l’hc !’Cﬁl“l
stakeholders as a reason for preferring arbitration. The reality seems .to be that users are as:as folléin.;,s;,&"cost" (68%): “lack of effective ;anctions et s pmc;\_\,.
not overly concerned about confidentiality. It is nice to have, but it 1s not the principal (46%): fa?( of insight into arbitrators’ efficiency” (‘39‘,}_0); fack ot’s~pcc 4" (36%) "nam;“d |
reason for preferring arbitration as a mode of dispute resolution. : imesvention” (25%); “lack of third party mechanism” (24%). “lack of appeal mecha-

What seems to be most important to the users of arbitration is the relative ease of enforc- Q. on tite merits” (17%), “lack of insight into institutions” efficiency”™ (12%), “other”
ing an arbitral award in other countries. The perception is that, by reason of the New Yok and “‘lack of flexibility” (3%).° From this, the greatest threat to international arbitra-

as a preferred means of dispute resolution would be its high cost.

Convention. an arbitral award will be recognized and enforced just about anywhere in the
The 2015 Survey found, during interviews on how international arbitration might be

world. In contrast. there is no equivalent instrument to the New York Convention as far as N\ l
concerns the enforcement of an originating court’s judgment by a court in 3“0%” country. O improved, that “due process paranoia” was “repeatedly raised in responses, and in nearh

judges. leaving it open 10 the

The instrument that comes closest to enabling judgments by the court of ate to be all the personal interviews.” The 2015 Survey defined “due process paranoia™ as the

enforced in another is the 2005 Hague Choice of Court Agreements Co 2 By that > “reluctance by tribunals to act decisively in certain situations for fear of the arbitral award

instrument, where the parties to an international commercial contrac ate the cotit being challenged on the basis of a party not having had the chance to present its case

of a contracting state as the forum to resolve disputes arising out ofthe'contract, the des- fully.® It was suggested by some of the interviewees that “due process paranoia™ might
sputes: Other than ina limiled partly explain the increased cost of arbitration.

ignated court alone will have jurisdiction to resolve such disputes’ €

number of circumstances, the courts in other contracting ¢ @ s fo |
must decline jurisdiction. Once a designated court has renderéd a judgme
then that judgment will be recognized and enforced in all other contra¢ti

Under article V(1)(b) of the New York Convention, the court of a state in which enforce-
ment is sought may refuse to recognize an arbitral award on the ground that the party
‘against whom enforcement is sought (the respondent) was not given a fair opportunity to
_present one’s case. For this reason, given that a tribunal is under an obligation to produce

ention
€ merits,
tates to the

analogous to the situations when a court may refuse recogn ition and*enforcement of an 'a.n»enforceable awaf'd, many arbitrators may hes.ltaFc 0 Impose strict c.iem.ilmcs on parties
i under the New York Convention. “ﬁj-@,u Yy or to refuse last minute evidence, prolix submissions, and late applications. A tribunal
The 2005 Hague Convention came into effect on 1 October 2015. However, as of ~may be afraid that, come the time for enforcement of an award, it will be accused of hav-
A% S g ' ),, ;«_';:';‘ M\-l(incl 7K ﬂlefw«}a‘S * a’iRé.gional Ecénomic _:ing failed to give the losing party a reasonable opportunity to be heard and the en forcing
ion O sation (R Fl )) v s “'m 'mn&b"‘ ‘Jike the 172 countries court will consequently refuse to recognize or enforce the tribunal's award. The untor-
o the New ¥ ~@"”5c~,{ EERRERER I W “tunate result is that arbitrations can become overly long with costs racked up because
‘the New York Convention. The n is unlikely to change dra-
. ::'\a',.-' Do p é“ ._s*f}“‘.-,i% 4 xposjtfo i A s $rx y y g 4 l e Ui
, ,% - 5 / In terms of numbers of states in which ke —
By T T AT T ~ 5 Survey (n9), p.7.

e ] 4, o |
e 6 Survey (n9), p.10.

b e 1



THE PRACTICE OF INTERNATIONAL COMMERCIAL ARBITRATION

R AN ards to mmod.temedmandsoﬂhe respondent to an arky;.
rtion. n 0 condoclng th arblaton, e b iy bllve it annat b e
of having denied the respondent a reasonable opportunity to present its case and be hey,,
Similarly, in drafting its award, the tribunal may feel that it must SUmMmarize every proc.,.
dural twist and turn that the arbitration proceedings have taken (including every Interiy,
application (however minor) by one or other party), and every argument pleaded and i,
of evidence adduced (including nearly verbatim paraphrases of what each witness ,,
said). All this is done to pre-empt an enforcing court from finding that the tribung) |
failed to take account of an argument that it ought to have considered or (2) took accqy,,
of an argument that it ought not to have considered because no one raised the same. T},
lengthy award that results will be costly, as the tribunal will need to take more time i j;,
drafting, but (the thinking goes) at least the award will be safe and will not be set agi or
refused recognition or enforcement. b At |

All this is contrary to what arbitration is supposed to be as a mode of alternative ;.
pute resolution (ADR). Arbitration is supposed to offer a o_ost-efl‘ectwe‘ a}nd time-efficien,
alternative to court proceedings. It is meant to offer an alternative to litigation, precisely
because it is supposed to be less technical and more robust than court pr oceedings
Ironically, it seems that, because of due process paranoia, the very success of arbitratjop,
in establishing itself as a means of cross-border dispute resolution is in danger of causing
it to become more technical, more costly, and less time-efficient, by contrast with ¢oy r
proceedings. International arbitration is the preferred mode of dis'p'ut.e r.esqlufion because
of the perceived ease of enforcing an arbitral award in a multitude of Jurisdictions. But the
perception of many arbitrators and arbitral institutions is that arbitration proceedings apg
awards must comply with a great number of formalities if theyare to be capable of rec.
ognition and enforcement elsewhere. Paradoxically, the supposed ease of enforcement of
arbitral awards across borders apparently comes with an ever-increasing price tag. | drbis
tration is to remain a preferred mode of dispute resolution for international coaw jal

i

disputes, the related problems of cost (in the sense of value for money) and
paranoia will have to be confronted. What can be done to solve the twin

what (if any) limits there are to any solutions are themes that will run th
it describes and reflects on the process of international commerciak ion.

1.4 Appendix
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Throughout this chapter, there has been repeated refefenge t
New York Convention. These instruments will be mentiohed over an
Accordingly, it may be helpful for the reader who is unfamiliar y
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n International Commercial Arbitration on 21 June 1985. It was approved
a. ; i %) B . o - fa e A ) SR
lons General Assembly on 11 December 1985, UNCITRAL issucd
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terim measures ; |
Assembly approved the reyised Mode oy arbitral tribunals. The General

cles in the Model Law mirrors the 'S straightforward and logical. The succession of arti-

r :
trate; 10 the constitution of g iy Progress of an arbitration from the agreement to arbi-

Sl unal; to the making of proced directions
gral;.ting. of interim measures; to the Substantive hcar%ng: m ::?k'ing of an l‘:::t":
ap% ‘I‘CGUOILS 10 set aside an awarg: and to the recognition and enforcement of an award.
Chus,tc al'l)t:ir l of thc. Model Law contains “General Provisions.” That is followed
by chap ¢r 11 dealing with the “Arbitration Agreement” Ch er Il then the
“Composition of the Arbitral Tri . it o

bunal,” while chapter IV ¢ he “Juricdicti

Arbitral Tribunal.” Chagter 1vA el : oncerns the “Jurisdiction of the
e Pry roduced in 2006 and i “Interim !

and Preliminary Ordq Q hapter V deals with ¢ and involves “Interim Measures

Bl akithe s he “Conduct o.f Arbitrations.” Chapter V1
B un @ . ; on of Proceedings.” Chapter VII sets out
y % ainst Award.” and finally chapter VIII deals with the “Recognition
and En.for% 0 A\.vards." The provisions of chapter VIII (articles 35 and 36) are very
| / :c not |der.1tical to) articles IV, V(1), and V(2) of the New York Convention.

uge

much |
UN e N an Explanatory Note to the 2006 Mode! Law that, over the
% e As come’ ~to represent the accepted international legislative stand-
m ermn tion l.aw. This is because the Model Law is “easily recognizable.
: t:le sm ¢eds of international commercial
ationa

2 s %) arbitration and provides an inter-
On Solutions acceptable to parties from different legal svstems.”
Cons i s

$ thly, Where a country adopts the Model Law. “the smooth functioning of ...
arbulig

Awards and Terminati

ceedings is enhanced ™
Atries are free to ado

. . Ptas many or as few of the provisions of the Model Law as may
nducive to their needs. Among Asian Jurisdictions, Singapore, Hong Kong. Japat;.

uth Korea, and Malaysia have adopted the 2006 Model Law. while Cambodia, \:'iemam

and the Philippines have adopted the 1985 Model Law. '

: : ‘ The arbitration laws of Mainland
China and Taiwan reflect the provisions of the 1985 Model Law. but they are not regarded

as Model.La\.v jurisdictions. Indonesia is an outlier in not being a Model Law jurisdiction
or reflecting its provisions.

1.4.2  New York Convention

The 1958 New York Convention IS also a United Nations Instrument.

mechanism for the recognition and enforcement by a contracting state of an arbitral award

made in another contracting state. The Convention contains 16 articles. Provisions worth
noting for the purposes of this book are summarized below.

~ Article I(1) sets out the operative principle of the Convention. n
‘and enforcement of “arbitral awards made in the territory of a State other than the State
‘Where the recognition and enforcement of such awards are sought, and arising out of
,\dnjjerences between persons, whether physical or legal.” However, by article I(3), a state
“may on the basis of reciprocity declare that it will apply the Convention to ... awards
: ¢ iny-in the territory of another Contracting State.” A state may under article 1(3) also
eclare that the Convention will only apply to “differences arising out of legal relation-

Shij ﬁ'yhéther contractual or not, which are considered as commercial under the national
aw of the [relevant state].”

It offers a convenient

amely, the recognition

\\\\\
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OMMERCIAL ARBITRATION

ns on a state. These are found in arjc,.

Amc\e‘!l obﬁg&hm, arty 1o rec Mmm agreements in writing, Ty,
= mam \ bymmbmnon agreement is broug',:

that if an action arising out of a dispute covere

wmm@ummmwwﬂk at the request of one of the parties, refer (},,
parties to arbitration.” The court is required 10 do so, unless the arbitration agreement is |
and void, inoperative or incapable of being performed.” Amcle 1L is in a sense the corollary
to article 11. By article m.acmmoongmm\m “recogniz arbitral awards as binding” 4,
“enforce them in accordance with the mksoﬁpmednte of the [contracting state].” Moreover
a contracting state cannot require more onerous conditions or fees for enforcing a foreig,,
award than are imposed for the enforcement of a domestic award.

Articles 1V to V1 qualify the duty m reeogmzeand enforce\forelgn awards imposed b,
article I11. & Betly FYpisue ¥ \

Article 1V deals with the fbnnahtles that a court. may require before recognizing (,
enforcing an award. For instance, a state may require the productlon of a “duly authent;.
cated original award or ... certified copy thereof™ and of the “original [arbitration] agree.
ment ... or ... certified copy thereof:” Thestate may also request translations of the awarg
or arbitration agreement. dordRe S Al

Article V sets out the limited grounds upon whlch the court or competent authomy of
a contracting state may refuse to recogmze or enforce an award. Article V merits being
set out in full: EESTARITE! (1) 3=

1. Recognition and enforcement of the awal‘dmay ber re_ 1sed, atthe request of the party
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hat i oduc | ble award. B

A tribunal is expected, many say that it has a duty, to produce an enforcea }
;eu:ma ;\:Jsard is just a p?:g’es:gpaper. It is worthless if it cannot be enforced elsewhere
again ’St a losing party and in effect converted to cash. But what makes an enforceable
award? To put it another way, Whit nsthesourceof in award’s validity beyond the seat o
jurisdiction in which the award was issued? LA | |

This chapter will consider three different theories purporting to explain what give,
validity to an arbitral award. It will do so by summarizing Emmanue.l Gaillard’s seminal
2008 Hague Academy of International Law lecture' on the pbilosophlc?l aspects of inter-
national arbitration and by teasing out the implications of Professor Gaillard's account on
the conduct of international commercial arbitrations.

This chapter will argue that a person ac ing as an international commercial arbit.rator.
whether in Asia or elsewhere, will need to identify to which one of the three theories he
or she subscribes. The necessity of choosing a theory arises because the way in which onc
conducts an international commercial arbitration will be heavily influenced by the theory
that, consciously or subconsciously, 9“!’;9952‘!%??303‘; an arbitrator copes with iiue £Q
cess paranoia will hinge on the theory to which he or she adheres.
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of the arbitral seat for some reason or anothe

. -y ‘ ro (hO aw :
.willhbe mcapal;lc;" of recognition and enforcement in .,,;r::e':',::” to h-n nlid: and
by the court of the seat, the award becomes a nulli , : ! laving been set aside
‘something that has ceased to exist, nullity, and it will be impossible fo'enforce

~ This simple theory is Intuitively appealing. riot it appears extremely
logical. H.owcver. Professor Gaillardpz:iticizis thelet:s:o:m':c it runs?o:rly to the
spirit of international commercial arbitration. If such an arbitration is truly an “inter
‘national” means of resolving cross-border commercial disputes, then it would be con-
tradictory to that spirit to allow the arbitration laws of one juri;diction (the seat of the
arbitration) to dictate whether an award should be recognized and enforced elsewhere.’

| Th.e reali.ty is that the Model Law has become the /ingua franca of international com-
mgrcnal arbitration. As agesylt of more and more countries adopting the Model Law, there
_Sho.uld be a gradugl ptzation of the general regulatory framework governing. inter-
.naguonal commerc @ ration throughout the world. That regulatory framework will not
necessarll.y beQal across jurisdictions in terms of detail. There may be variations
in what diffe tes adopt of the Model Law. In a bid to be perceived as arbitration
ct mor. foreign direct investment (FDI), some states will adopt more
Law’s PIOWSIOns than other states. Some jurisdictions may go further than

¢ to competition among countries to become leading interna-

aw re
@reg.ional dispute resolution centres, and bring in a more lucrative
rder dispute resolution market. However, the essential framework for

mercial arbitration across jurisdictions should broadly be the same and
eflects a best practice in respect of the Model Law provisions commonly
(es. -
an environment, espousal of the first theory provides little incentive for a juris-

ton to e.mbrace a more global perspective and modernize its regulatory framework
1nternational commercial arbitration along the lines of the Model Law. If every state

d every arbitrator were to adhere to the first theory, there would be the danger of the
‘{étailwaggmg the dog.” The regulatory framework of one state (the seat of arbitration).
‘I_;bwever restrictive and unenlightened, would determine the extent to which an award ren-

;in that state in respect of a cross-border dispute can be recognized internationally.
. v\g .gljtla.cless, even if only tacitly, precisely because it is intuitively appealing as a matter
- ofpractical logic, many international commercial arbitrations in Asia today are conducted

C

, \‘:.\0}‘:{’-‘ v - . . > 5 °
"""i’,-i-'.l-i:~:: first theory. Tribunals thus run international commercial arbitrations as if
they were just court litigations in the seat of arbitration. Whenever a procedural question

.-.-.f?.fi;';:.‘:f 1 such arbitrations, extensive reference is made by the parties and the tribunal to

Vi = ’ -
|l,.’-

the codes g‘ot‘ civil procedure regulating court litigation within the relevant jurisdiction, as
A means of determining how the procedural question should be decided.

"_.*“*'?f.}"ij!f only provides the barest of guidelines as to the procedures to be fol-

¢ Ph.. Arbitral rules are equally skeletal. Much is left to a tribunal’s
discretion in light of the circumstances of a given case. Therefore, questions will inevi-
tably arise as to : - . x
ably aris fjasw ‘Whether and (if so) how the tribunal should exercise some power (for
nstar power to grant interim measures or the power to order security for costs) in
interiocutory proceedings or substantive hearings. Lip service may be paid to the notion
RN
3 Gailla Zr (0 1), at [20}-[22],
- i
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I
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LS tice. But, when push comes to shove, may,
ﬁm‘ h": a: :bs m::;?: e‘::; :pzup';:i:;' 5{:;:“%3” the court practice of the seat whenevey
< | | Xercise its power.
el as to’h:’ :ft::et‘;mas‘stsﬂt\:: may be ung:rstandable within the context of
e vm;ﬂp‘.‘;n?cking domestic court procedure is a safe option. If a tribunal closely
ety thwy.n ‘ ctices and procedures of the seat, the likelihood of the supervising
adoptsl:‘l: ic:‘:hcg:urt of the seat of arbitration) setting aside an a\yard for failing to fol.
?ﬁe rocess or for acting in excess of a tribunal’s jurisdiction will be s.mall. The cour
ot“‘\fhc scgt can hardly say that adherence to its own procedures and practices amounts to
an abuse of process. But the danger is that the proc.edure followed in international com-
mercial arbitration will become just as technical, if not more so, th’z’m that followed i
court litigation. There is much talk about arbitratim} being “lfljaCked by lawyers. Thcr.c
is a danger that procedures will become more technical than in court because m any arbi-
trators come to international commercial arbitration gftcr. sub§tant|al careers as judges
or lawvers. The former will be tempted to conduct arbltratlfms in the. same way that ll}e.\.
have conducted litigation. The latter, especially those coming to a!rbntrauon after having
had substantial practice in litigation, may see arbitration as little dnﬂ'eren't from what they
used to do in court. On procedural matters, many non-law.y?rs on a tribunal will often
defer to the professional experience of the judge or lawyer Slttll.lg with them be.c:ause such
a strategy will probably best ensure that an award is not set asnde.by a supervising court.
The non-lawyers will assume that the judge or lawyer turned arbitrator Knows best when
it comes to following court practice and procedure.

Given that to a lesser or greater extent all arbitrators will be prone to due process para-
noia (that is, the fear that their award will be set aside or not be enforced b'ecause of a fail-
ure 1o observe due process), a tribunal operating under the first theory will be con.ccnl;d
that the arbitral process passes muster when compared to court proceflure. Othe.rw:se‘ﬁuyf
award may be susceptible to being set aside in the seat and there will be notlun@to
enforce elsewhere. | \ '

Consider an example of how adherence to the first thquy_;can l:ead tot @\ readi-
ness to plug procedural or substantive gaps by referencetotheseat’s rul court pro-
cedure. In common law jurisdictions (’mcludmgHongKongfaélglJ he@pore), foreigmiaw
is treated as a matter of fact. As far as court proceedings are cong
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commercial arbitration merely because it has 4 seat in a

substantive hearing is taking place there? M1 ars: common law jurisdiction and the
' ML :

international commercial contract haye i tartu:s..- 28 requires, where the parties to an

mercial contract, that the tribynal “shall apply

rules which it considers applicabje » :

applicable foreign law. If the parties respond that
unal to proceed on the footing that the applicable foreign law
is %1a% Ok the seat, the tribunal may safely proceed based on the parties’
consensus. ‘cannot do is blithely to ignore a glaring possibility of foreign law
-applqug to ute on the slim basis that, since a common law jurisdiction is the seat of
the %thc law and practice of the s

ooy S cat court can apply by default. In other words.
lely #&JS validity from the law of the seat, the typical practice followed

bitrators might be justifiable. But ML article 28 suggests that the
m rude and that an arb

. itral award derives its vahdity from something
W and practice of the seat.

roach to foreign law based on the first
more economical or practical, approaches to t

onal commercial arbitration being rejected out-of-hand for no good reason. In
countries, questions of foreign law are treated as questions of law, not fact. There

._ no good reason for an arbitration in a common law seat automatically
I) to accept the domestic court’s approach of treating foreign law as a matter of fact.
and (2) to regard that approach as the only way of proceeding. If one regards questions
Offorelgn law as questions of law (as would be the more intuitively obvious approach),
.:,'gl!ét_s'opens several avenues of proving foreign law in an international commercial arbitra-
t ;'i;_taking place in a common law jurisdiction. The tribunal can of course always direct
~ that normal common law court practice (that is. resort to foreign law expert evidence)

‘Uf__\, fOllowed. But that way of proceeding will typically involve experts preparing and
ggmg “without prejudice” expert reports, meeting to work out points of agreement
;:;‘{’;‘,?j@f ISsuing a joint report \dentifying points of agreement and disagree-

| ’f{_’d_submitting “with prejudice” reports dealing only with points of disagreement.
The ]‘}3 edure could be far too expensive, in the sense of being disproportionate to the
amount at stake, for many international commercial arbitrations.

‘I"?f;?}_. a prevailing view among the public that international commercial arbi-
trations _ '?lee large sums of money running to the millions of Hong Kong dollars. But
the reality is far from being so glamorous. Many international commercial arbitrations
nvolve relatively small sums of money. The typical shipping arbitration, for example,
might only involve a few hundred thousand US dollars. It would be too costly in such
";?f js"e\--)thetraditional common law means of proving foreign law through expert
eV :'t:\-.*:(f{-:‘ . '

n .;af_i;?ﬁ, law jurisdictions (where judges are under a duty to apply foreign law even if
none of the parties has pleaded the same), it is open to courts to determine substantive

theory can lead to alternative.
he determination of foreign law
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foreign law in different ways, depending on the circumstances. The way in which the |5
is determined can be calibrated to the amount at stake in a case. In disputes involving
relatively low values, a judge may even ascertain foreign law by resorting to the interney
That would, of course, be subject to (1) the judge being satisfied that a website purportin
to set out foreign law on a matter is reliable and (2) the parties being afforded a reasop.
able opportunity to support or challenge what is stated on such website about the releyvayy,
foreign law. Alternatively, judges may hear submissions directly from suitably qualified
counsel on matters of foreign law.* Similar methods can be applied as appropriate in inter-
national commercial arbitrations, regardless of whether the seat is a common law or ciyj]
law jurisdiction. The approach, where a tribunal hears submissions directly on matters of
foreign law, may be particularly apposite in arbitration. That is because often, where an
arbitration involves foreign law, one or more members of the tribunal will be appointe
on account of their knowledge of (or at least acquaintance with) that foreign law. In the
interests of due process in such a circumstance, the tribunal would need to give interlocy.-
tory directions to ensure that each side was made aware in good time of the other side's
position on the substance of the relevant foreign law. In this way, the direct submissions
on foreign law heard by the tribunal will be responsive to each other and no one will be
taken by surprise.

The method of hearing direct submissions from advocates appearing before a tribunal
may be less expensive and time-consuming than the traditional mode of expert evidence
used in common law courts. However, this method might be too readily dismissed as
inappropriate if a tribunal was slavishly to follow common law court procedure merely

because that is the safest way of ensuring under the first theory that an award will not be
set aside.

X

2.2 Theory 2: The Laws of All Enforcing States as the Source of Validity‘

Naltdity
rce the
ng states,’
A?u | &
vant. ThiS|is

eourt in an ghforc-
] ourt of
: oA

The second theory takes its cue from the New York Convention. It posits that
of an award hinges on whether enforcing states will or will not recognize
award. Thus, the validity of an award stems from the sum of the laws of
This does not mean that the law of the seat of arbitration beco
because, in deciding whether to recognize and enforce an award.,
ing state may take account of the fact that the award has beeny
the arbitral seat. In this respect, article V(1)(e) of the New/York
“[rlecognition and enforcement of the award may be refuset
~aside or suspended by a competent authority of the country i which,
which, that award was made” [emphasis supplied]. The fact that thescourt of the arbitral
seat has set aside an award or has held an award to have been mad®eltside of a tribunal's
jurisdiction will undoubtedly be a factor, perhaps a significant factor, in an enforcing

been set
r the law of

court’s deliberations whether to recognize and enforce an award. But the status of an
A g a2 . r. .' RS 75 ) ' | "M “'_“,'. .

. HRNNIL PRSPy o

4 For detailed information on how n es of the EU, see Institut suisse de

droit comparé, “The Application of Foreign Law in Civil Matters in the EU Member States and Its Perspectin
for the Future: Synthesis Report with Recommendations,” JL.5/2009/JC1V/PR
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Ory because what il 'iis outcome is explicable under the

hat ultimatel
. Y matters (and what gives validity
1pped ned in the seat but whether the laws of other
and enforcement T

or will not permit recognition
A corollary of the second theqry :
. COry is that there ; :
ndent) t . IS NO necessit ing party
:::p ':sde s 3 er?t z:ppl.y t.o Set aside an award In the seat of arbitr:fti:::lr 'l':e' k?smg T
po O sit tight and only contest recognition and - It 1 instead open 1o
states other than the seat and enforcement of the award in
The precursor to the N
n . ew York :
Execution of Foreign Acbitral pitoniyy ion \yas the 1927 Geneva Convention on the
‘a claimant seekin t(é‘_ ' : '
“[dJocumentary of ot ’élgfevidence 1o
defined in ‘!(’tf)
Conventio

e prove that fhc award has become final, in the sense
; country in which it was made ™ Article I(d) of the Geneva

lated that an aw
award woul
e bwand d not be enforceable elsewhere unless (among

other%
| @s come ﬁrﬂm
¥
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CO 8 Ich it h
uniry in which it has been made, in the sense that it will not be

idered as 1Pt is ope it
where suchforMs 3 oroc %P‘-'l (‘0' OPPOsition, appel or pourvoi en cassation (in the countries
proccdure exist) or if it is proved that any proceedings for the purpose of

contestﬁ lidity of the award are pending.
he rLgies in conjunction gave rise to the “double exequatur” requirement under

W
C@ (Son&ntnqn. By this requirement. it had to be shown that an award was valid
| aroitration before an award could be recognized and enforced as valid in

%i Article VII(2) of the New York Convention explicitly does aw ay with the cumbersome

| .Quble exequ‘alur requirement. Instead, under the New York Convention, the respondent
% can adopt a “come and get me attitude” The respondent can refuse to take any part in

grPntratnon proce.ec!mgs In the seat and opt instead to contest an award when the claimant
gg!csto enforce it in the respondent’s home state or in a jurisdiction in which the respond-
ent as assets. This supports the thesis that it is the plurality of the laws of enforcing states.
| lj}t‘han the law of the seat, that validates an arbitral award :
L second theory ha.s its difficulties. For instance, there are w idely discrepant prac-
ﬂtvh\ states on the implementation of the New York Convention within their ter-
ritories. ;fhe second theory could thus easily lead to the situation where a state that gives
anidiosyncratically wide interpretation to the New York Convention grounds in articles
(lu,‘,‘ﬁﬁt V(2) for refusing recognition and enforcement can dictate whether an award is
OrIS not recognized. By what principles is one able to say to such a state that its practices

s

are not consonant with the exigencies of international commercial arbitration? Is there 4

ur .s%;u';:r_s,i: A lé -,_a'c;cepted standard by which one can argue that the implementation of the New
YOrk Convention in a state is erroneous, because what should be regarded as valid awards

TN t’fv'-‘;’j’f{ les V(1) and (2) of the New York Convention state that recognition and enforcement may be refsed”
not “shall be refused”) if any of the grounds listed in Articles V(1)) to () or V(2)@) or () are established
ihe co ":u,:‘. lln enforcing state thus retains a discretion to recognize and enforce a foreign arbitral award. even
when the award has been set aside in its scat.
~ Available  at  www.trans-lex org/S11400/_/convention-on-the-execution-of-foreign-arbitral-awards
~signed eﬁnéu;m-tm-nvcnty'-sixth-da)' -of-september-ninetecn-hundred-and-twenty-sevens.
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THE PRACTICE OF INTERNATIONAL COMMERCIAL ARBITRATION

are wrongly being refused recognition and enforcement in that state? It is this universal o
transnational standard that the second theory does not offer. .

It is worth examining how arbitrators who espouse the second theory might conduct gy
international commercial arbitration. The tribunal’s purview will need to extend beyong
the law of the seat and examine the laws of enforcing states on recognition and enforce.
ment. The tribunal’s duty would be to make all reasonable effort to produce an award tha
was enforceable in a relevant state. But how? Obviously, a tribunal cannot be expected 1o
know the requirements for an enforceable award in every one of the 172 contracting states
to the New York Convention. That would be extreme.

Fortunately, the major financial centres of the world (London, Paris, New York, Geneva,
Hong Kong, Singapore, Seoul, and Tokyo) are arbitration-friendly. Their courts can be
expected to be pro-enforcement, provided that widely accepted standards of due process
are observed. Where an award is to be enforced in such jurisdictions, the tribunal should
be able to conduct an arbitration in accordance with well-established standards of fair-
ness. In contrast to the position under the first theory, the tribunal should not feel bound
religiously to ascertain the court practices of the seat of arbitration. As long as it is fair,
the tribunal can be more robust under the second theory if recognition and enforcement
are to be in a well-known international financial centre.

Nonetheless, many jurisdictions (especially in Asia) may be less sophisticated. These
jurisdictions may not yet have a well-developed jurisprudence as to what constitutes fair
or unfair procedure. Judges there may lack experience in handling court cases involving
the setting aside or the recognition and enforcement of awards. The courts in such juris-
dictions may require evidence that formal procedures have been strictly observed, to be
satisfied from their point of view that there has been due process. Such jurisdictions may
place a high premium of procedural formality, over substantial fairness. They may have
little experience in assessing whether the procedures adopted by a tribunal have been rea-
sonable. They may regard any deviations from procedural rules, however trivial, asﬁf@ns
that a party’s right to be heard or presenting its case have been curtailed. :

s

It may therefore be incumbent on a tribunal espousing the second theory to j of the
parties precisely where it is intended to enforce an award tht}tmay result fi e arbitra-
tion. This must of course be done in a way that does not suggest that the (ribunal has conie

it their awatdhis
and enforcement,
I I ioft and
stand-
any special

to a conclusion favouring one or other party. If the arbitrators are i¢
to be enforced in a jurisdiction with unfamiliar rules as to reco;

the tribunal may wish to inquire of the parties what the re

enforcement in such places are. Then, in addition to obs'é,;_.} 2 genera
ards of fairness in terms of procedure, the tribunal may have to'take ac
equirements for recognition and enforcement in the jurisdictions id

mrgtne*. B A o o g Gt by S G s o ‘..-‘.\;7::;‘;;;\, % ied. That may be
amore practical way of proceeding than the impossible approach oftiloring one’s award
) meet the sum total of requirements for enforcement 'Qfﬂllfféoﬁ&iiéﬁﬁgﬁtﬂes to the New

York Conventic }TP oceed in the latter extreme manne‘n? uld lead to the worst of all
possible words. One woul technicalities of court procedure in the seat, as well
s real or imagined con cognition and enforcement in other jurisdictions
ction w : dural requirements will dictate what constitutes a

L/ » ""‘ .' 'w w',"‘ ' A —*a. | g;
Y P - PR e T
W) D0 30 DS KON, R g where an award is to be enforced, that the tribunal does not appear
wbmommymwgh:m}r T L ‘,'_“, B ppe
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enforcement may be conceivable. One will th ge point of some obscure jurisdiction where

g en be prone to due proces ia with the
danger that nothing is ever decided as the arbiteat P s paranoia w
- ‘r t . .
management paralysis. Times will always itration proceeds. There will instead be case

: be extended, and everything will be left to be
determined at the end of the day once all the evidence that eitherrypartf wishes to adduce

has been submitted. This will be done because such mode of proceedings will be per-

ceived as the safest way of ensuring that each
: . ' party has had a full |
This cannot be a right way of conducting an arbitzation. P

2.3 1theory 3: Trans _g\tqlonal Commercial Law as the Source of Validity
| The lhlrd. theory, @i&w favoured by Professor Gaillard, is that the validity of arbitral
award§ hinges on Yansnational legal principles or an independent arbitral jun:idiml order
Thus, mtercommercial arbitration is “de-localized™ in the sense of not being tieci
to the le} Qisscat or of an enforcing state. Instead, the regime of international commer-

rbitrati ' trz.m:;cégq‘s the domestic law of any state. The enforceability of an award is
grned and valldﬂ% \byNinternational commercial law principles that exist independently
. .laws of any g!\?%n state. The consequence is that, even where an award has been set
In Its seat Qr igmot enforceable within one or more contracting states to the New York
onventlon., ¢ award can still be regarded as valid and enforceable in other states.”

I0ys question is how these transnational principles are to be identified. I do not
ere can be a comprehensive answer to this question. It may be possibie to say,

oint In time, that a principle is a transnational legal principle because it has

Ilaws and practice of many states. But it will not be possible to draw up an exhaustive
ist of all principles that will be accepted by all stakeholders in the arbitration industry as
-egpplying to international commercial arbitration for all time. Thus, the “arbitral juridical
:'_,’gl:':_der” posited by Professor Gaillard is a theoretical construct. akin to the lex mercatoria
or lg_\_y merchant, used to justify the notion that international commercial arbitration floats
- above all domestic legal systems without being tied to a particular body of domestic law.
§Does that mean that the third theory should be rejected as overly metaphysical?

“On the contrary, there is much to commend the theory. Support for the third theory
«T.‘; ',j,'.ibg_,;_,found in the 2006 Model Law, which provides in article 2A that, in interpretin;z
tl :Cfs Wodel Law, “regard is to be had to its international origin and to the need to pmmo(e
(*.'Fi!',ﬁt.g,,_ in its application” and “matters governed by this Law which are not expressiy
settled in it are to be settled in conformity with the general principles on which this Law is
based.” The “general principles™ on which the Model Law is based would be synonymous
"i}?\ transnational commercial principles of the third theory.

A non-exhaustive list of transnational commercial principles as deduced from the
Mode ;1.;.aw would (I submit) include the following:"

9 Gaillard (nl), at [40]-(58].
) _'[.(.'7.;}‘ L © list of principles is taken from A Reyes, “Judicial Support of lnternational Commercial Arbitration
f_{!: he Model Law: A Précis of Available Options for Judges” i R Gulati, T John, and B Kohier ods, The
Elgar Companion to UNCITRAL (Elgar, 2023), 101-103, 107.
|
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vl e Model Law may be filled by reference to (@) the Model Law'g

@ m&%’ (b) the need to pmmote-unifonnlty in.the application of the
Model Law globally, and (©) the general principles-undeﬂymg the Mod?I Law.

@) In an international commercial arbitration, the parties are under an obligation (o

act in good faith."* |
(3) In matters of international commercial arbitration, a court should only intervene

where allowed by the Model Law." .

(4) The arbitral tribunal and the court have concurrent jurisdiction in respect of
interim measures."*

(5) An arbitral tribunal may rule on its own jurisdiction."

(6) An arbitration clause is to be regarded as separate from the rest of a contract ip
the situation where a tribunal is ruling on its jurisdiction.'®

(7) The parties are to be treated with equality.” |

(8) A party is to be afforded a full or reasonable opportunity of presenting its case.

(9) Except where the Model Law does not allow, the parties may agree on the proce-
dure to be followed in an arbitration."”

(10) Subject to the Model Law and the principle of party autonomy, the arbitral tribu-

" nal may adopt the procedure that it considers appropriate.”

(11) The court should not review the merits of an award.”

(12) The test for an interim measure is (a) to assess whether the party seeking relief
has an arguable case and (if so) (b) to balance the harm to that party of wrongly
refusing interim relief against the harm to the other party of wrongly granting
interim relief.* |

(13) Subject to principle 14, an interim measure granted by an arbitral tribunal “shall
be recognised as binding and ... enforced upon application to the ... court, irre-

spective of the country in which [the interim measure] was issued,” and the court.

“shall not ... undertake a review of the substance of the interim measure.”* (

(14) A court may refuse to recognise or enforce an interim measure on the Ji ited
grmmdssetoutinMLam«:lexrlL#u Ry R VI Y %
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Adherence (0 th? not ion. of a transnational validating regime can liberate one’s approach
as arbitrator to international commercial arbitration. As far a5 due process paranoia is
concerned, an arbitrator advocating the third theory would wish to ensure that an award

conformed to transnational norms of fairness and due process, regardless of any idiosyn-

cratic notions of fairness and due process followed in the seat of the arbitration or the
Jjurisdiction where the award is to be enforced.

2.4 Conclusion

. t Bgch of the three theories has its pros and cons. It is not necessary to choose definitively
' once and for all from among the three theories. This chapter has merely argued that how
‘an arbitrator conducts rnational commercial arbitration will likely be dictated by

| the theory that the a consciously or unconsciously considers as giving validity fo
i‘g_.fn"_award and ' nforceable. Given that tribunals will understandably “play safe”
-‘:If.:qf.produce aneentQrceable award, the theories will guide the extent to which arbitrators
’\yill feel, free™0 De robust and deviate from court practice in the seat of arbitration and
‘ﬁ'om the ¢nforcement imposed by the most stringent states that are par-

l ties to ention.
| 1 @ iberate arbitrators to go beyond state or national laws to discern

”» es that apply in all international commercial disputes. The more

e transnational principles are, the more harmonized commercial prac-
me. That may be a welcome outcome for cross-border businesses. But the
t many jurisdictions (and arbitrators) do not currently accept that arbitration
ed in the way that Professor Gaillard has argued based on the third theory.
| ay therefore be difficulties in enforcing awards which are motivated by the third
gory, in conservative jurisdictions, many of which may be found in Asia.

ely applie

ftice will

rovide security or (2) where the interim measure has expired. A court may further refuse recogmition O

force -;-;-(;%;; s an interim measure which the court itself has no power to grant (ML article T7HDN DL
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