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difficult to satisfied. It will be satisfied if, cumulativ(ﬂy the
’ evi

is cogent and arguable, and not dubious or fancify] # Unleg dene,
is clear, the court should not resolve the issue and mancthe Doi,
be stayed in favour of arbitration. It is for the arbitr] ¢ fibug 'lshomd
on its own jurisdiction pursuant to Art 16 of the Mo g,/ Lawz: o n
B. A Binding Arbitration Agreement or Clause
4.006

Option I of Art 7 of the Model Law, enshrined i &
Arbitration Ordinance, provides for the definition of i arbiOf q‘
agreement. “Arbitration Agreement” is an agreement by th trati,

$3 7 € part
to submit to arbitration all or certain disputes which hay, aﬁpamm

0 o
arbitra(jm
, . ment, 0 The
arbitration agreement also has to be in writing. As to what CONStifyge

“in writing": Art 7(3) to (6) of the Model Law and N 19(2) to (3
of the Arbitration Ordinance (Cap 609) provide for a wide.r )

which may arise between them. It may be in the form of an
clause in a contract or in the form of a separate agree

»
)
'\','1‘

scenarios. The inclusion of all these scenarios as provided the
is to broaden the meaning of a “written” arbitration
Again, this is consistent with the “pro-arbitration” ap

as wel
as to cope with the evolving commercial needs,

4007  The arbitration agreement i1s a distinct an

= AT NN ‘
3 Pacific Crown Engineering Ltd v. f_ngc»(:), -uction Co Lic

=R
)

HKCFI 924, §16. See also: PCCW Global Ltd v. Inte
~ Ltd[2006] HKCA 434, §§50-51. RSN
) See also: Neo Intelligence Holdings Ltd v. ,‘7:&?.,.,’*/’ eStLAdis
’{“ -_ 208.81 §10' . .'..‘.‘[‘ i e

) Section 19 of the Arbitration Ordinance (Cap 609).

11  Lesotho Highlands v. Impreglio SpA [2005] 3 WLR 129, §21 -

-’\}"’,'x"';f‘--" amunIcCadiiorn,
’fﬁﬁ’l 2 Lommunic

" G

o

© 2023 Wolters Kluwer ‘5{33"3!«‘,?" g
L L

2)

aigy o court proceedings In Favour of Arbitration,
/—_——-—\‘
or void for illegality.”” However, where there <
existence in the first place, it would pe cessarily fonz:;,m Contracs in
pever any agreement to arbitrate, [y ¢, thay Pacige hat there g
Hong Kong Air Cargo Terminals Ltd®, it wae hcl& =
no meeting of minds as there had only een 8 oo there wag
offer but no acceptance and thus no contract. Desp,
each offer contained an arbitration clause, the pars;

bound by thefe ferms when they were free ¢, wal
ncgotiatin :

Th.@%&tter of contractual interpretation which is

it

1

A'rw.a‘/’ Lid y

S could not pe
kawaymt,k

o

binding arbitration agreement would not be satisfied On the facts,
it was held that the clause was clearly an arbitration agreement and
nothing in the clause mentioned an option as such.™ More recently i
has been held that a valid arbitration agreement can be expressed in
permissive terms, as by use of “may” in the arbitration clause *

4009  In Tai-ao Aluminum (Taishan) Co Ltd v. Maze Aluminum Engineering
e clau§esm questionread “SAIRF R EEK (FEAELT
H4 i:‘*.,,g,._.:r.>_-;;_.f,r:-.:-;: 1”); and “ASHFFRERTN

| . L.

-
L NP ) P RSPRIY -):Y . ST
. ",..‘."o‘ /‘\; '.',}-.‘,...*'. ,,} \bl

)——{.\:
...‘ .(‘.‘.ltfl._

Terminals Lid [2002] HKCF1S,




4.010

4.011

18 Ibid, §§8-10. S
19 William Co v. Chu Kong Agency Co Ltd & Anor [1993] HKCFLZE5.
20 Neo Intelligence Holdings Ltd v. Giant
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ercial A,
35 e AP (“clause 2"). The Hong Kong Coury di:m""\
application for stay in favour of arbitration on the groyp :
7 was so uncertain and one could not tell whether j roqui
parties to settle their difference by private arbitratiop iy, the ;‘d the
courts (which could not be done), or arbitration at certajp, arbiml.m
- ctitute in Taishan or litigation in the Taishan courts s HOw:a%
William Co v. Chu Kong Agency Ltd, a dispute t esolution c:r,m
which provided for litigation or arbitration in the PRC was held n:;&
be void for uncertainty. On the assumption that the choice ¢, s
was made by the defendant validly, i.e., by applying fo, Slayt
created a binding choice on the plaintiff who had chosen it
in Hong Kong which was not an agreed choice or method of dispe

hat Ch%

resolution.

On the other hand, it has been held that an exclusive jurisdiction Clayge
which compelled the parties to submit to the exclusive Jurisdiction o
local courts was not inconsistent with the arbitration clause ip g,
same agreement.?’ The courts have construed and harmonized the;,
two co-existing clauses by giving effect to the arbitration cla
the exclusive jurisdiction clause merely provides that the Ig crigin
are the supervisory courts over the arbitration.” \

In principle, it is not a requirement that an arbitrati ment musf{
exist in the same underlying or principal conaét/Ip such a situgtios

S A G\

whether the court will stay the court “

X : - "' .L'ff—‘;-‘«'-" i' ".. N WA S / ‘ | ' .;
NG d.l.i!!f?.’:‘?."i,'y/.‘,f__-‘f», Lid & Urs |

. .;2,0.88[':§19. ‘ t‘-’ .-‘.:‘I' |
21 Paul Smith Lidv. H & S International Holdings Inc. [1991] 2 LIoya's 8¢
. ."Acc.GlobalMarkels[ZOOG]'UOyd’-s‘: _ j}'f . Lee Cheong Const

N

oceedings in Favour of Arbitration

oty of COUrLET

However, merc reference to the contract with an arbitration agre |
: ement

i not sufficient reference to make the terms of that contract (and
| n

particular the arbitration agreement) part of the other contract which
: reSye ic
does not contain an arbitration agreement.?

Where there are two agreements and the first agreement has -
arbitration agreement or clause whilst the second agreement ~ being

ing under the second agreement as also arising under the

disput ety

;p ement. 14§ immaterial whether or not new or third parties
ar

agreeme

e not o the first agreements are involved i the second

e determining factor appears to be whether the
hich contains no arbitration clause can be clearly said to
. Null and Void, Inoperative or Incapable of Being
Performed

d-alone agreement or one which has superseded or cancelled
one or they should be read as a composite agreement. =

]

4013  The applicant for a stay has the burden to prove the existence of
S S ihg-:-_@iMﬁOn agreement. Once a prima facie case of existence 1S

~ demonstrated, the respondent to a stay application has the onus to

v' - -

e arbitration agreement is in fact null and void, inoperative

.-
1at t

e

 Materials Lid v. The Incorporated Owners of the Arcadia [2012] BEC
e ment Holdings Ltd v. Kwan ‘25595'4‘1“ 016] HKCFI
Lic o A
e
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or incapable of being performed. ** Again, the Court wij] , il
a generous approach to support the parties in their j Intenti

possible.

4014  Anarbitration clause may be null and void because the Partieg haq
agreed to it or that it otherwise falls foul of the fequiremengy ,,
s 19 of the Arbitration Ordinance (Cap 609). It may alsg b, VoS
uncertainty. Other examples also included where there | is an m“m
supervening illegality directing to the arbitration clayse itself » la]
arbitration clause is however not void for uncertainty simply beca::
a non-existent arbitration institution was named. %

4015 The Court may find an arbitration clause inoperative where a Matter
does not fall within the scope of the clause.” A party may also .
estopped from seeking a stay of proceedings where he refused ¢,
proceed with arbitration or has otherwise made an election to abandgy
such right. This 1s of course fact sensitive. In Polytech Oversegs
Ltd & Anor v. Grand Dragon International Holdings Co Ltd*
was held that the conduct on the part of the applicants, namely’
commencing civil proceedings in the High People’s Court of .., f
Province in the PRC was not sufficiently uneqmvocaLto "@ oppe
from having the claim to be arbitrated. It was uncle
Hunan Proceedings were commenced before or _; or
to stay the Hong Kong proceedings or whei gfespont

&O

R

26 Overseas Union Insurance Ltd v. AA Mutual Internatio #'Je- > Co
Lioyd’s Rep. 63, §70. |

27 See the discussion and authoritics above. See also Fiona msl‘* *?Tuzf ing
v. Yuri Privalov & Ors (HL) [2007] Bus LR 1719. B

Lual)hGoldftalntmatxonal (HK) Ltdv. Ng Moo Kee Engineering Ltd [19

. ’,’5577 “?3 ‘

Aimondmonmg & Refrigeration Inc. v. Lam Kwai Hung t/a. No h Sea

Coi 1994] HKCFI 166; Al-Naimi v. Islamic Press Agency. (CA) [2 Q» 4

3 TN

Poly Owrseas Ltd & Anor v. Grand Dragon International Holdings 00 f

mnxcnom §§50-55. :

l
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proceediﬂgs in Favour of Arbitration

urt
glay of €0 — 08

Court will

served with the Hunan Proceedings, The applicant

had a
the Hunan Court for leave to withdraw the Hostag 05 Y0 applied 1
‘degs

e phrase “i ncapablc of being performed” would seem ¢
pply to

Contract Cmtrad;q

rbxtranon c[ausc
1ot be considered as incapable of being performed «; mply

qon-existent arbitration institution is named.®
mpass the situation where 2

the parties’ intention to arbitrate However, an 2

The expression does

contractual fimitation
aim has expired. In such circumstances, arbitrati =

ed, only that the claim is at risk of being dismissed * A

an arbntratlon agreement may apply to an arbitral tnbunal for
' e under s 58 of the Arbitration Ordinance (Cap

Between the Parties

threshold for concluding there is in reality a dispute between the

parties is easy to meet. Where there is a matter being a subject of an
arbitration agreement and provided there is no clear or unequivocal

adnnssmn of liabili ity and quantum, a dispute is said to exist™ The

‘ ‘ vn" 39.

otiny 'f_.?); intc 0 the merits of the dispute as the same is
f"‘q #‘f:mr{;\‘jrns'@‘ qtf{l& Mﬂ-tﬂ%ﬁ
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E. Dispute Within Ambit of Arbitration Agreement (,, Clay
S

This part of the inquiry requires the court to construe the atbitry,
agreement 10 identify what matters are required to be refere,
arbitration. It has been held that words like “in connectiop With” lo
“sonnected therewith” are wide in nature and will cover 4)) g putq
other than those entirely unrelated to the transaction covereg \ lhc:
contract in question. These words are wide enough to cover claims
constructive trust as long as they are related to the transactiop Cove ;d
by the arbitration agreement. % These words are also wide enough
include tortuous claim if the same was closely connected g, e
contractual claim.” Where the wordings of the arbitration agreeme,
clearly intended to cover the tortuous claim, it is not necessary |,
refer to the “close connection test”.* This is consistent with the y; e
construction approach adopted by the Court.”

F. Exceptions to Stay

In Hong Kong, legal proceedings in respect of claims wi @»
exclusive jurisdiction of the Labour Tribunal® yet being t of

an arbitration agreement are exempted from a manda

Art 8 of the Model Law. Rather, s 20(2) of the Arbiféatip Ordm . 1 »
(Cap 609) confers a discretion on the court hich :

Q
has been brought, to stay those proceed refer e ﬂ 0
arbitration. Before exercising such di m favo %‘ ta) };4..0\»

court has to be satisfied that:

(1) thereisno sufficientreason \ghepam Q,( \‘Tﬁfb’
to arbitration in accordance wath the
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roceedings in Favour of Arbitration
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(2)

SccliOﬂ
Kong provides a further exception to mandatory stay under Art § of
0

the Model Law. It makes express reference to s 15 of the Controf
of Exemption Clauses Ordinance (Cap 71) which provides that x«

against a pﬂ dealing as consumer, an agreement (o submit
future di to arbitration cannot be enforced except - (1) with

his &sconsem signified after the differences in question have
2) where he has himself had recourse to arbitration in
uance @agreemem In respect of any differences. In Fung
mg [ v. Henry Wai & Co (a firm)2, the court stayed the
proc m favour of arbitration under an arbitration agreement

ﬁrm of solicitors and its former clients. The Court held that

|s nothing in Hong Kong law or public policy to indicate that
spute between a firm of solicitors and its clients over the issue

QQ of fees is not arbitrable. The court rejected the claimants’ case that

they were “dealing as consumer” and hence s 15 of the Control of
Exemption Clauses Ordinance could not be invoked to resist the stay

of proceedings.*

Procedure for Stay
S r.m::bu. kb L) G0

: for stz ygfproceedmgs under s 20(1) of the Arbitration
Ordinance (C: *“N,» ) sha bemadebysummonstotheJudze“Unda
16 of the Arbi wfm«*tuwf”%,, (Cap 609), such an application is
s ot ‘i, in Chani SR
Court on \m _c.' fic 0 ofa party or of
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its own motion. A short supporting affidavit shoulq b, filed ¢
with the summons to explain the relevant ctrcumstanccs % OReth,
out the grounds for stay which should include why the dic nd y, o

SPute
within the arbitration agreement. The said arbitratiop, 4 o ® Come,

other supporting documents should be exhibited tq such ap , ﬁeint g
dav
4022  An application for stay of proceedings should be mg dc b I

possible and must be made “not later than when subp,
statement on the substance of the dispute”.* This Should

prejudiced by taking steps to protect his position e.g., by g;
an acknowledgement of service of the writ since failure
result in default judgment being entered against him.
application for stay should be made after filing the acknow]
service but before filing of defence.*

mply ﬁllng
0 dosg 0 wili

4.023 Parties should expect that the court will enforce arbitration agreemen, ‘

as a matter of course. Challenges to the courts should be excep

events. A party who takes an exceptional and high-risk stm‘?

challenge the validity of either an arbitral award made
an arbitration agreement or such an arbitration agree
have to take the risk and accept the higher costs ¢
action.*” A party who commenced court proceeds

45 Article 8(1) of the Model Law; 520(1)oftheArbzIrat:‘on0 'w« ﬁ p 609)
InABNAmm Bank Canada v. Krupp MakMaschin’ ﬁ,’f hH [1 )96] ADRL
- May 1996, theOntanoCourt(GenDnv)ovcxmmedan? ..A ;:_ng.g'*‘cw t a stay W
stil bevahdlymade if an apphcatxonwasmade at"the e time as the deien
aim filed. P
. R (Arbitration: Enforcement) [2009] HKCFI 342.

tﬁng Chiu Cyril v. Henry Wai & Co (a firm) [201
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118 ARBITRATION IN OTHER COMMON ¢ AW
JURISDICTIONS
4 Many other common law jurisdictions alse ; INtroduced the manda
4. on

apphcatlon of the Model Law and/or the New ok
way of local legislation.

i The Canadian, courts had affirmed mandatory application of
: Model was said that the decisions reflected the important

0O erations 1n favour of a liberal 4PProach to intemationg]
. » v . * - 10
cial arbitration and judicial deference tg arbitration

ents.Z It should be noted that on 22 March 2017,

\Eg Ontario™®
O adopted International Commercial Arbitr iy Act 2017
199

0 version)®, which explicitly adopted the

O (repe® New York
O C vegtion. In addition to the Model Law, s 2 expressly adopts and

plies the New York Convention set out in Schedule 1. Both the
Qo del Law and the New York Convention therefore have the force of

law in Ontario. Section 9 of the International Commercial Arbitration
Act 2017 further provides that where pursuant to Art [1(3) of the New
York Convention or Art 8 of the Model Law, a court refers the parties
to arbitration, the proceedings of the court are stayed with respect
to the matters to which the arbitration relates.® Therefore, the same

mro “ ' ,), Krupp Mak Maschinenbau GmbH [1996] ADRLN 34,

T Mz , énh"f} “ourt .Gen Dlv), §11. See also: dutomatic Systems Inc. v

Bracknell Con p. (1994), 113 D.L.R. (4th) 9, 12BLR. (2d) 132, 3CLR (24 171
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requirements set out above in Part 11 of this Chapter Will negg
satisfied for a stay to be granted.™ 0 b,

4026 In United States, the Federal Arbitration Act incorpomed th
York Convention at9 US Code s 201 (i.e., Enforcement of C nvec Ney,
Pursuant to s 3 of the Federal Arbitration Act, “; if any m'(’")

Suit or
proceeding be brought in any of the courts of the Unite, States

any issue referable to arbitration under an agreemeny iy, ., o “pon

in
such arbitration, the court in which such suit is pending, i "2 for

N bej
satisfied that the issue involved in such suit or proceeding 8

Ls "(’ferabl
to arbitration under such an agreement, shall on application of o
One

of the parties stay the trial of action until such arbitrat;i

on has pe
. . een
had in accordance with the terms of the agreement...” leemsc .

expresses a “liberal federal policy favouring arbltratlon agreemengs”

and “any doubts concerning the scope of arbitration issyes should be
resolved in favour of arbitration” .5

4.027  In Singapore, s 3 of the International Arbitration Act (Chapter 14

’ provides that the Model Law produced in its First Schedule shal \

the force of law.™ Section 6(2) further provides for man

of court proceedings in respect of any matter which i
of the arbitration agreement, unless the court is %
arbitration agreement is null and void, inope

that

Sopm note 49. See also: Joseph Popack. United F ‘} &,); Retail Portfoli
ed Northeastern Retail Portfolio Inc. v. Moshe ,. ‘.-'"‘.?}? a Lip
-CV-339295-0000 2 September 2008, where th v,’«"c:"';r.it' ment

oin el g
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N Iﬁv 10557(L1‘S)(SDN S f'?“’*

fus Negoc S.A.uBI,madS?@plng {, ading Inc. 252 F.3
: Y, o .;‘. | e | ?" .\\. -~ S I

flwv-w o b

||H.lll “' '

0 :
ubject

ings in Favour of Arbitration
¢ Proceed Lal
of COU

)]
sl pcrformCd-S? Likewise, the applicant for stay of or

only needs 10 show on a prima facie basig thas (1) thers ':“Cdmzx
arbitration agreement between the parties; (2) the partiey 4 i: valid
within the scope of the arbitration agreemen. and g

(3) the arbitrar:
agreement is not null and void, inoperative or Incapable o;‘r:cnon
performed.™ Recently, in TMT Co Ltd v. The Royaf By of scm;zz

pLC & Ors”, the Singapore High Court held that an arbitration

at the relevant clause which provided that “gmy

%mg Jfrom or relating to these terms of any Contract made
er shall be referred to arbitration under the arbitration rules

he rele change or any other organization as the relevant

direct...” was either not a valid arbitration agreement
incapable of being performed because there was in fact

that of the Hong Kong Courts where an arbitration agreement
would still be construed as valid notwithstanding a non-existent
arbitration institution is named.*" Indeed, the Singapore courts had on
previous occasions tried to construe a somewhat defective arbitration

agreements to be a valid one even where a non-existent arbitration
institution was named. 5
. k p’(s l

me .,\J. yother dcveloped common law junsdictions, the England

|| lﬁ\‘{!}?f\ jﬁywu’lﬂ:‘t 3 OPted thC MOdelLan HOWCVCI 59 Of
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confers upon a party to an arbitration agreement who g bein
in court proceedings the right to apply for stay of Procee diﬁ
even if there are other co-defendants who are not partjeg | o ufh
arbitration agreement.® The statutory conditions for a map, datory an
under s 9(4) of the Arbitration Act 1996 are broadly Similar 1 Stay
jurisdictions which have fully adopted the Model Law,% 4, apm%
for stay needs to show an arguable case as to (1) the validit
arbitration agreement®” which must be in writing® and (2) th, oAl
is in respect of a matter which under the arbitration agreemen i,
be referred to arbitration 1.e. subject to the scope of the arbitragy,
agreement. Once that i1s shown, a stay must be granted unless
respondent to the stay application, i.e., the claimant in (e cour
proceedings can show that the arbitration agreement is nuyl| and voig
inoperative or incapable of being performed.*” Section 9(3) of the

Arbitration Act 1996 provides that an application for stay may l]Olbc

Y of th

64 Section 9(1) of the Arbitration Act 1996.
' 65 However, each of the applicant for the stay and the respondent to the ap
cither be a party to the arbitration agreement or be regarded as clas

739.
66 The decisions discussed in Part II of this Chapter
determining whether the statutory requirements or co
s 9 of the Arbitration Act are met.
67 UnlesstheCouncanrcsolvethc issue of valigh
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issue of validty itself, if it does, thehxgherstandard. al\ apply: Golder
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4 proceedings in Favour of Arbitration
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nade before taking the appropriate procedural step fq 4
thc legal procccdmgs against him or after he has taken an

knowledge

st
’ coceedings to answer the substantive claim, At ot
B POSITION INTHE FRC
09 The PRC acceded to the New York Convention which came into effect

of 22 Apnl 1987.7 The PRC also enacted the Arbitration Law

2017 Rcvn in 1994 amended in 2017 which is different from the
del L umbcr of respects.” Article 5 of the Arbitration Law
pro at if the parties have concluded an arbitration agreement

arty institutes an action in a people’s court, the people’s
ccept the case, unless the arbitration agreement is null

u shall
Oand vOj &Ax&mm&mu. —HRARZERERN, AR
B, ERRPBERIIFRSN7 It therefore appears

people’s court will refuse to accept a court case brought in
ach of an arbitration agreement where (1) there is a concluded

O itration agreement that do not cover disputes which may not
be arbitrated pursuant to Art 3 of the Arbitration Law and (2) the
arbitration agreement is not null and void. In such circumstances, the

parties should instead be notified to apply to an arbitral institution for
tn'bltl*atlon."3

regard, Art 16 of the Arbitration Law provides that an
greement shall include arbitration clauses stipulated n
contrz n.,,ﬂ._’.ﬂ' m{,y reements of submission to arbitration that are

hf”t forms. ltmustcontam (1) an expression
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of intention to apply for arbitration; (2) matters for 4 thitrg
(3) a designated arbitration commission. Article 17 of e it
Law further provides that an arbitration agreement ghyj ¥ nul%"

void if (1) the agreed matters for arbitration excee the mlw
arbitrable matters as specified by law; (2) one party that COnclugy &e of
arbitration agreement has no capacity for civil conducts of Nl llm.nl
capacity for civil conducts; or (3) one party coerced the other teg
into concluding the arbitration agreement. However, the vali diy
the arbitration agreement would not be affected by the ; inval dityZ:
the underlying or principal contract™. In addition, the Imerpfetat'o,,m.
the Supreme People’s Court Concerning Some Issues op 4 Pplicatiy,
of the Arbitration Law of the Republic of China (effective from
September 2006) 1s also relevant in construing the relevant Drovi

Vision
including Arts 16 and 17 of the Arbitration Law.

llon

In particular, practitioner should note that even where the name o ¢

an arbitration institution as stipulated in the arbitration agreeme
inaccurate, if the specific arbitration institution can be dete
shall be ascertained that the arbitration institution has been

Therefore, where “JRII T P2 72 22" as specifiedi
agreement 1S maccurate but only contained an e
arbitration institution “RYIP£LZE 51 £ whic

arbitration agreement was held not to be @ void an
were directed to go to arbitration.”
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Where a party brings court p
agreement, the counter party
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inas in Favour of Arbitration
proceeding = =
T
Revision) at the first available opportunity, A defenqgpy .o fails to
s any objection that the People’s Court shoyta ot b2 .
ra o ask 10 refer the matter to arbitration before the first hcan: Ep:g Mrclav

dcemed as having waived or given up his right to arbitration Urs
to the arbitration agreement.”




