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Introduction

N
>
\& ‘There’s glory for you!’

O

O Humpty Dumpty smiled contemptuously. ‘Of course you don't - till
Q I tell you. I meant “there’s a nice knock-down argument for you!™’

don’t know what you mean by “glory,” Alice said.

‘But “glory” doesn’t mean “a nice knock-down argument,™ Alice
objected.

‘When I use a word,” Humpty Dumpty said in rather a scornful tone,
‘it means just what I choose it to mean - neither more nor less.’

‘The question is,’ said Alice, ‘whether you can make words mean so
many different things.’

‘The question is,” said Humpty Dumpty, ‘which is to be master -
that’s all."’

Several aspects of this passage are striking. First, as Humpty Dumpty astutely recog-
nized, words may carry multiple meanings and often lack precision.? Second, where
words may have several possible interpretations, a party to a dispute may strategically
select the meaning that best serves its interests, thereby disregarding alternative
Interpretations. Third, the passage highlights that those who wield authority over
language possess the power to assign meanings to words as they deem appropriate. By
controlling and manipulating language, they can exert considerable influence over
those who merely use words as a natural mode of expression.® That s to say, users of
words can attach any meaning to a word they intend to use. The only limitation is to

. .
L. Lewis Carroll, Through the Looking-Glass and What Alice Found There, Classics (London:

Macmillan Children’s, 2015), Chapter 6, 35-36. ,
2. Regarding the different meat)xlng o? language, see also Wittgenstein’s work. P;eslge cg gfés;;effre et
al., Dictionnaire des Idées Contemporaines (Paris: Editions univenita:m?,}o ), A
3. Renée Haynes, ““Which Is to Be the Master?”, Three Humpty Dumpties’, Journal. :

weekly newspaper & review, 1840. London: The Tablet Publishing; 9 February 1955, 9.
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they are not direct SOUICes of international law and are [herefo\
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for creating rules of law. 01 g,
Decisions issued by other international courts anq trj, "

the interpretation of well-established principles of interp,
many occasions, these courts and tribunals interpret anq ,
from other fields of international law, and consequently thej

sgn_iﬁcance.-uomover,, precedents constitute a self-imposeq m i
ibunals' interpretative freedom. In other words, arbitral tripy €ans of eg,.
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: Customary anational law (CIL) is an important source of international law. Under
certai dmstances, the applicable law for the settlement of investment disputes

- e CIL rules. In particular, tribunals have noted that investment treaties are
’ elf-contained, closed legal system’, and therefore rules from customary inter-
atlonal law may be integrated by direct reference, as well as by implied incorpora-

ammwrme interpretation of treaties, this work now
tion of the etation of customary international law rules. hag

"

me treaties expressly mention CIL, or, more generally, international law as the
licable law,”®' whereas other treaties have omitted any reference to it. Under either
trib f'_‘[{{;} ‘have not been precluded from applying CIL rules. As observed by
ibunal, ‘the non-reference to international law in Article 2.(2) of the Sri
I 5_‘)]1'.’?3- be taken as implying the Parties’ intention to avoid its
“aspect, including its role as supplementary source providing

of interpret: tion'.7%* Likewise, in the AES case, the tribunal

pply any CIL rule which it deems compatible with the
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practice, investment tribunals have assigned differep,

S 3 S S roleg |
international law: lacunae-filling; interpretation-harmonizing; multily, ? Gl

L ond formalizing de facto jurisprudence.™ On some gppag U R
;?;,ﬁ played the role of stabilizing rules of law, namely v:;::snons‘ “l“\a
have been codified through treaties and domestic laws, Ustomgy

Ear some tribunals, CIL rules establish a floor for the treatmep, ” \
they may even impese limits on the State’s legislative power. ) v:,“\'est ).
Burlingron, where the tribunal opined that customary internationg] laas theQ.lt
imposed two limitations on the State’s power to tax: specifically taxw Wl
discriminatory or confiscatory.™® ' TOAES Mgy gy,

Customary international law has often been used to fill the g y,
international treaties.”™ In fact, where in the tribunal’s opinion, the Ps ey,

: Teaty itssk
not include the needed elements, resource to CIL is then necessary poilgnls?m&

Sempra, the tribunal pesited that the treaty itself did not contain ‘al] the legal
necessary for the legitimate invocation of a state of necessity’.”® The trip N
found the rule it needed under customary law.”® .

It may also be the case that tribunals apply CIL rules in o
. rder to shed iz
al::mguous treaty provisions. As. the Amoco tribunal stated, ‘[R]ules of wsi‘
emanonal law may be useful in order to fill in possible lacunae of the Treay

ascermtain the meaning of undefined terms in i |
. . Its text or, more generally pd
\nterpretanon and implementation of its provisions.’”*° e

Similarly : N\
V. for some tribunals, customary law operates in a residual gy s

customary international law - as.codifi

4

n other occa,s;c’jig;@li. rules gavgw?
Conventiofy, Ras not acceptéd e

W " Nadricke f
ntio : _Provided, ‘interpretative yardsticks

¢ I general vaguely drm‘:: I::;m which it originates’.”* Tn-fact, treaty s&**
O éw instruction, on How they should &

Ny \
Investment La Tg sgnaUStOmary lnvm“%.

i
re (Leidep: urces of : Story of a Paradox, 17" .
0 MW" o~ oau Mamnuf‘n%?ﬁ’o% s eds Tarcisio Gazzini 4=

» 2012), 5-47
l ) Ecnad ’ .
. 2012), Chivler'; e Carreay andml.’a(m’;o&::‘m,ﬁgsd'mon) il 392-3:113'([:3;15: pec®
. Droit Internatio

i in the ILC

3
987, ¢ llz,, Iran et al., Iran-Us.CT., Case no. 56 (=

5
1119, See also AAPL v. Sri Lanka (1% 4
l’llﬂ'na“o"al’ 32

l(Omary
vestment Law,’ 26, Emphasis added.

! 4
o
e )

Chapter 2

L o ——el

Jry law may then assist with the interpretation of treaties; it can provide
customa® © ining the scope and content of these standards. A direct consequence
gs as an interpretative tool is that individual treaty provisions, as

CIL rul B . |
y individual arbitral tribunals, become harmonized, and the investment

- becomes multilateral.”™
reglm the ILC stressed, the application of customary international law is of particular

- hen ‘[t]he treaty IS silent on the applicable law and it is necessary for the

ce W . : :
leva:_‘e ‘er (...) to look for rules developed in another part of international law to
‘;35 o the point'."s several investment arbitral tribunals have used customary law to

rovisions that are usually drafted in very broad terms.”®

interpret treaty p T
Determining and aﬁe‘r@mxng the scope and content of CIL rules has created

<ome difficulties. In practice; investment tribunals have applied a large percentage of

CIL rules. Indeed.wpm’saa@ral; occasions, tribunals have had to examine whether the

State’s conduct was,consistent with both the international investment treaty at hand

=il customary ifternational law.”"7 ICSID tribunals have applied CIL rules based on
Article 421 “ef“the ICSIP~Conventon, whereas other tribunals have based their
“onsideratiobs on Articlé 35 Of the UNCITRAL Arbitration Rules.™

(Both investors”and\respondent States have invoked customary law principles,
diﬁm"éTMg theirwviolation or as a means of defence. In Chevron & Texaco v.
Ectrador, for instance, the claimants requested that the tribunal declare that the
Képubﬁc ofEcuatlor had denied justice under customary international law, alleging
that a dommestic trial had ‘five types of poison: judicial fraud and corruption, gross
wglgnaqsmf due process, executive interference, judgments which are a mockery of

0 719

WQ?‘Oning, [and] factual findings which are taken out of thin air’.
" )Likewise, in Merck Sharp & Dohme v. Ecuador, the investor accused the State of

“another denial of justice by applying its laws to aliens in a fundamentally unfair

manner, thereby breaching the FET clause.”° The tribunal found that there was indeed
a denial of justice ‘whether under the general standard of customary international law
or under the specific terms of Article I1(3) of the BIT with its internal reference o the
international law standard’.”!

e S Rl NN )

g 'bf‘d 27-28; see also Tarcisio Gazzini, ‘The Role of Customary International Law in the Field
8 IFO'EISD Investment,’ Journal of World Investment & Trade 8 (2007): 710 https://doi.org/1
25 R 163/221190007x00143 (last accessed September 2025).
' A:pon of the International Law Commission, Fifty-eighth session (1 May-9 June and 3 July-11
DOSZ‘IZ,‘}%?’ ,4Cl;ineral Assembly Official Records, Sixty-first session, Supplement no. 10 (U.N.
; ' 20.
;:; %” S V. Afxe_nn'na.‘
. co:,;ols' Occidental v. Ecuador (contract termination case), Fireman'’s Fund v. Mexico; Chevron
(bmélmi"" and Texaco Petrolenm Corporation v. Ecuador, UNCITRAL, PCA Case no. 34877
718. of contract claims). Plenty of other cases could be cited.

719, zzi;':as already developed in Chapter 1 supra, the section on applicable law. |
30 AUg?Js&; ;(ﬁc ga; v. Ecuador (breach of contract claims), Second Partial Award on the Ments,
720 M ’ 8.13.
°rck Sharpe & Dohme (1.A.) Corporation v. The Republic of Ecuador, PCA Case no. 2012-10,

Pa
21 Ibiz_u'a 1121;21 Award, 25 January 2018, 99 399, 401.
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Other cases where tribunals were

Vivendi v. Argentina,™* Azinian v. Mexico, 723 the ELS] ca]:; denia) jus,
America,”™* Loewen v. United States of Americq??s o Mongg, "
rules relating to States’ obligations to maintaj
effective system of justice (the prohibition
been applied in investor-State arbitrations, 7?7
Respondent States have also
their own defence, It is broadly a

stances precluding a State’s wro

confronted yyj,

invoked Customary
ccepted in interp

fY power, there was a“*eu ¢

f \ O o
723. Ro

S8 iay. ¥ '
bert Azinian ang oOthers v, i o tina,

I November 1999, € 103
724. Elettronicg Si ’ '

10 »21 November 2000, § 80.

725. Loewen Group [nc.

726. :
72?. Almlruomuc V- Uknaine, SCC Case no

728. See CMS » Argenting
729. That js, Cases against et
730. The Draft Ary

jcles wett™
and fifty-third Session in 2001. The Draft Artic
731, Produces lnmmm m.ed b’”hecﬁlﬂ'alAssem

732

Karpa v. Unjted aqos:
December 2002, ¢4 103, e

114

Customary IRternational law g
m the exgrcise of regulatory actz
f N =

ID Case No. ARB (AF)/97/2), 4w

menca v. Italy), 1C) Reports 1989 p. B4
~United States of America, 1CSID Case No ¥

A
States (ICSID Case No. ARB (AF)/ 9/

Ch
aimed at the maintenance of public grger 7 “Pter 2

. . CCOrdingl 1 .

customary notion into thssgreaty. Examples of Similar :’ he tribupg ported thjs

and the Tecrned decision, €S are the E| pys, dWard?*
Customary international Jaw

of the common law. Accordingly,
customary international law. Furth

' , Which was not the
case here. Lastly, the tribunal consi

=~ which covered disputes ‘arising out of or in connection with’ the agreements - and

found it sufficiently wide to encompass claims grounded in customary international

law. The question of whether the claimant’s claims would ultimately succeed on the
ments was deferred for later determination.”

Beyond its a
Played a signific
Seéveral tribunals

of the applicab]
observed that ‘3

pplication to State contracts. customary international law has also
ant role in the interpretation of investment treaties. In this sense,
have observed that customary rules for treaty interpretation form part
e law in investment disputes.” For instance, the LG&E tribunal
Pplying the rules of international law is to be understood as comprising

- . Mexico 119, -
736. fdmbodia x,m Cgan‘f;ﬁ; 1 I}ingdom of Cambodia, 1CSID Case No. ARB/09/18, Decision on
urisdiction, 22 March 2011, §¢ 308-338. erits), Com
737, Methanex v, Unieq States of A'n‘leﬁca (final award), UPSv. C“M% ((::: ﬁfn ok
Products v. Mexico (decision on responsibility), A.D.M. v.
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qeneral international law, including customary internaiony , B Chapter 2
eral Hit » 738 ¢ . .
instrument for the lnterpretatlonlofhthe 'I;'eatyf. . Use Y .74 For instance, in the BG Group v. Argentina case, the claimant alleged that

Investment arbitral tribunals have been faced .wnh the difficy, a doctr 'f,a, a ‘persistent objector’ to the rule set forth in Article 25 of the ILC Draft
whether some of the rules invoked by the parties to the arh Kof le,  the '

tratigy , o4 sricles 0D State Reg,ponsnblht/);.r and !hus th:js nljllecould not have any application to the
) A seral relations between Argentina and the UK. Consequently, Argentina was

aVe don : = o
o be:c;ﬂ(‘dm od from invoking such an Article in its defence.™” The tribunal dismissed this

W tha
nd aljen

international customary law. On a number of occasions, tribunals |,
the negative. An illustration of rules that have not been considereg

found in Genin v. Estonia. There, the tribunal was of the yj,
international law does not require that a State treat all aliens (,
equally, or as favourably as nationals.”** The Methanex tribung)

preven‘

0f C:' 748

\) tion. : -
Clsiy, auesam wurn, in Grand River v. United States, the respondent State applied this doctrine
Prope 0 claim that it could not be bound by consultation requirements contained in the UN

ad | : : : .
view, holding that ‘whether a rule of customary international |y pmh(;g;ed S digenous Declaration.”™ The tribunal did not need to analyse this argument, as the
lbubunoe of a treaty obligation, from differentiating in its treatmep, of n:s,'a X, ible existence o f a;gu;ts matry r;xsloe on consultation requirements did not assist the
aliens, international law is clear. In the absence of a contrary rule of imema':"&ki' claimant as an mdgcméal.él ;esaggressed o oy onwaiex AA——.
binding i o eony This doclring “was ase. 1here, the tribuna
ontheSlam parties. Whether of conven.t lon.atzr cslomary OTIGIN, a Slage,, n:consenting State to a CIL rule is obliged to introduce ‘affirmative
differentiate in its treatment of nationals and aliens’. ~ Q

> %mn-consem via the ‘persistent objector doctrine’.”' Regarding this
Ireatmeg . issue, she'lLC observed-that the refusal of a State to recognize a rule as customary is

that wy,, dence bf the abseg:c'egf its opinio juris.”> This, however, has not prevented arbitral
. from eléVating a rule to the status of customary law as is shown in the
Y
I

.'—r- ' ! JJ«E- L Ko S . 4% sec 3 »
custiomarv ) ' I ¥ 1 \ : ' -
customary international law requiring the claimant to maintain its stays T

~ Likewise, according to the dissenting arbitrator in AAPL, nationa
-most-favoured-nation treatment applied in order to pay compensation
derived from customary law.”"

In National Grid, the tribunal held that there was not an established

‘\.:.- '
¢ '
»

RO R % 2 . 3 of fact, several standards of treatment of foreign investors are
tor’ throughout the arbi fal proceedings and not only at the time of ilssubo&? conside be customary international law. States are thus bound by CIL rules,
% T Lad “ reg whether they have codified these rules or ratified treaties codifying
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rule by way of an express p.rovision in an investment treaty 7s4
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THE INTERPRETATIVE PRACTICE OF
INTERNATIONAL INVESTMENT ARBITRAL TRIBUNALS

. CLAUDIA SALGADO LEVY

Legal interpretation is crucial to striking the right balance between what a norm is — or should
be - and its meaning as applied in a concrete case. Given the complex hybrid nature of
Investor-State arbitration, the act of interpretation acquires particular significance. This far-
reaching work explores how investment arbitral tribunals accomplish their task of interpreting
the different rules of law within the international investment framework, and how they
address the interpretative problems they face.

In its wide-ranging coverage of the interpretative practice of international investment arbitral
tribunals, the author provides the following:

»-1 s B

.

- In-depth analysis of how investment arbitral tnbunals mterpret multiple sources of law,
Including treaties, customary international Iangeneral pnnciples national laws, contracts,
and transnational law; g S\ w w'

- critical evaluation of the mterpretatlvea methods used by tribunals, highlighting their

strengths in protecting foreign mvestments and theg limitations in promoting a cohesive
Investment law regime; and n W\

f )

- exploration of the self-imposed mterpretatwga !|m|tat|ons of arbitral tribunals, encompassing X
their reliance on de facto prgfw edents, theJr duty to ensure the enforceability of awards, and 3
their awareness of the %x,eﬁannugé“t for misinterpretation of the law. |

Extensive review ofﬁ%@ant art#\a‘,awards jurisprudence, and case studies illustrates how ?

tribunals navngate@égai sourc The author also examines possible reasons for tribunals’ |

mterpretatnvwﬂe% lity aq\;{ndnc es the limitations to their interpretative exercise.

With Its |n5|ghts inte™~how tribunals’ interpretative choices influence the consistency,
legitimacy, and predictability of the investment arbitration system, this book will help legal
practitioners and scholars to understand the complexities and challenges faced by investment ,
arbitral tribunals, thus enabling an anticipation of the scope and limits of arbitral interpretative r‘
reasoning. It offers a major contribution to the ongoing debate on the development of

a cohesive and predictable international investment law framework by revealing how
interpretation shapes legal outcomes.
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