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PREFACE
The 2012 edition re�ects new statutory changes, numerous

new cases, new regulations and administrative guidance, includ-
ing the following:

E Considerable material has been added in Chapter 10A to
existing sections under the discussion of PPACA and new
sections have been added on Co-Ops and Exchanges,
Disclosure of bene�ts, Religious organizations and Litiga-
tion;

E Some of the major items added to the PPACA discussion,
largely based on guidance from interim regulations and
administrative guidance are as follows:
E Internal and external review procedures for group

health plans including self-funded plans;
E Coverage of children until age 26;
E Payment of out of network emergency charges;
E Limited exceptions to the employer or insurer retroac-

tively eliminating coverage;
E Methods of providing participants with notice that a

plan is grandfathered;
E Status of cases litigating the constitutionality of

PPACA;
E Ability of a grandfathered plan to change insurers but

keep grandfathered status;
E Tax credit available to an eligible small employer with

respect to its contributions to purchase health insur-
ance;

E Explanation of bene�ts and coverage to participants in
a group health plan;

E Some relaxation of the guidance requiring that urgent
care claims be decided within 24 hours;

E Timing of PPACA reporting requirements of the em-
ployer as to employee coverage;

E Situations in which elimination of a bene�t package
will not cause a loss of grandfathered plan status;

E “Shared responsibility” requirements placed on employ-
ers with at least 50 full-time employees who fail to o�er
a�ordable minimum essential coverage;

E Guidance of the implantation of A�ordable Insurance
Exchanges;
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E Granting of waivers, largely for self-insured “limited
bene�t” or “mini-med” plans;

E Information to be provided by participants and bene�-
ciaries under a summary of bene�ts and coverage.

E Cases on when employer misinformation to participants
constitutes a breach of �duciary duty.

E Cost of living adjustments in the adoption credit and a
change in the law making the tax credit refundable.

E Changes in the MSA and HSA cost of living numbers.
E Use of smart cards by employers to provide tax prequali�ed

transportation fringes.
E Use of FSA and HRA debit cards to purchase over the

counter medicines and drugs on or after January 15, 2011,
where they are backed by a prescription.

E Guidance that a wellness program is subject to HIPAA’s
nondiscrimination rules only if it is part of a group health
plan.

E A Tax Court case in which the conversion of a multi-
employer 419A(f)(6) plan to a single-employer 419(e) plan
resulted in constructive distribution to the participant.

E A case in which some communications between the attorney
and the trustees were held not subject to the attorney-client
privilege and some communications were determined to be
protected.

E Third Circuit case in which the court considered, using as
guidance the Supreme Court decision in Metropolitan Life
Insurance Co. v. Glenn, whether the insurer that issued the
disability policy was con�icted from making a determina-
tion adverse to the participant.

As in the past, we encourage comments and suggestions from
readers. Michael Canan’s e-mail address is: MCanan@gray-
robinson.com and William Mitchell’s e-mail address is:
Mitchlaw@askmitch.net.

Michael J. Canan
William D. Mitchell

Orlando, Florida
Tampa, Florida
January 2012

Employee Fringe & Welfare Benefit Plans
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COST OF LIVING ADJUSTMENTS
2012

Under IRC § 132(f) the quali�ed transportation fringe limit
for transportation in a commuter highway vehicle and the transit
pass is $125 per month in 2012 (down from $230 in 2011 due to a
law change), and for quali�ed parking the exclusion is unchanged
at $240 per month for 2012 (up from $230).

For Archer medical savings accounts (MSAs) the term ‘‘high
deductible health plan’’ as de�ned in IRC § 220(c)(2)(A) has the
following dollar limits for 2012: for self-only coverage, a health
plan that has an annual deductible that is not less than $2,100
(up from $2,050 in 2011) and not more than $3,150 (up from
$3,050 in 2011), and under which the annual out-of-pocket ex-
penses required to be paid (other than premiums) for covered
bene�ts does not exceed $4,200 (up from $4,100 in 2011). For
family coverage for 2012, a high deducible health plan must have
an annual deductible that is not less than $4,200 (up from $4,100
in 2011) and not more than $6,300 (up from $6,150 in 2011), and
under which the annual out-of-pocket expenses required to be
paid (other than premiums) for covered bene�ts does not exceed
$7,650 (up from $7,500 in 2011).

For health savings accounts (HSAs) for taxable years begin-
ning in 2012, under IRC § 223(c)(2) a high deductible health plan
is a health plan with an annual deductible for out-of pocket ex-
penses (deductibles, co-payments, and other amounts, but not
premiums) that for self-only coverage is not less than $1,200
(unchanged from 2011) or more than $6,050 (up from $5,950 in
2011); and for family coverage is not less than $2,400 (unchanged
from 2011) or more than $12,100 (up from $11,900 in 2011). The
monthly contribution limitation for deductions under IRC §
223(b)(2) for an individual with self-only coverage under a high
deductible plan as of the �rst day of such month is 1/12 of $3,100
(up from in $3,050 in 2011), and is 1/12 of $6,250 (up from $6,150
in 2010) for family coverage. The catch-up for individuals who
will be 55 or older by the end of the taxable year remains at
$1,000 for 2012.

The deductible limit on annual premiums for long-term care
for 2012 are—

—for an individual 40 or younger, $350 (up from $340)
—for an individual older than but not over 50, $660 (up from

$640)
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—for an individual older than 50 but not over 60, $1,310 (up
from $1,270)

—for an individual older than 60 but not over 70, $3,500 (up
from $3,390), and

—for an individual older than 70, $4,370 (up from $4,240)

For a written adoption program, the maximum payment or
tax credit per adoption is $12,650 (down from $13,360 in 2011
due to a law change), with a phase-out of the exclusion beginning
at $189,710 AGI in 2012 (up from $185,210 in 2011) with the
entire exclusion eliminated if AGI reaches $229,710 as adjusted
for the cost of living for 2012.

The taxable wage base for FICA purposes is increased from
$106,800 in 2011 to $110,100 for 2012.

The compensation cap under IRC § § 401(a)(17), 404(1), and
408(k) was at $245,000 in 2011 and is increased to $250,000 in
2012.

Employees with compensation of at least $115,000 in 2011
are highly compensated employees for 2012 for purposes of IRC
§ 414(q)(1)(B) (up from $110,000 in the prior year).

The annual compensation of a person who is a key employee
by virtue of being an o�cer of the employer increased from
$160,000 in 2011 to $165,000 for 2012.

Employee Fringe & Welfare Benefit Plans

x

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



EMPLOYEE FRINGE AND WELFARE
BENEFIT PLANS
FORMS ON CD™

Please replace your current Forms on CD™ March 2010
release with the March 2011 release. The Forms on CD that ac-
company Employee Fringe and Welfare Plans provide instant ac-
cess to rich text versions of the forms included in this new edition.
These electronic forms will save you hours of time drafting legal
documents. Each electronic form includes text and punctuation
identical to the forms contained in the Appendices in this book.
The electronic forms can be loaded into your word processing
software and formatted to match the document style of your law
�rm. These electronic forms become templates for you to use over
and over without having to retype them each time.
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§ 3:21 —Title VII of the Civil Right Act of 1964
§ 3:22 —Equal Pay Act
§ 3:23 —Executive Order 11246
§ 3:24 —Tax treatment of award
§ 3:25 Discrimination based on disabilities—Background—Laws

other than the Americans with Disabilities Act
§ 3:26 —Overview of the Americans with Disabilities Act (ADA)
§ 3:27 —Summary of ADA Title I, discrimination in employment

practices—Prohibition against discrimination
§ 3:28 — —De�nitions
§ 3:29 — —Other employment-related features of ADA Titles I and V
§ 3:30 —Procedures and remedies
§ 3:31 —Bene�t plan issues under the ADA
§ 3:32 — —Bene�t plans and employment opportunities
§ 3:33 — —Equal access to bene�ts
§ 3:34 — —Permissible bases for denial or limitation of coverage, or

rate di�erentials
§ 3:35 — —Disability-based distinctions
§ 3:36 — —Disability retirement plans and service retirement plans
§ 3:37 — —Coverage of dependents
§ 3:38 —Summary of ADA Title II
§ 3:39 Family and Medical Leave Act—Overview
§ 3:40 —Brief history
§ 3:41 —Employers a�ected
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§ 3:42 —Eligible employees
§ 3:43 —Durations and types of leave—Generally
§ 3:44 — —Serious health condition
§ 3:45 —Restoration of employment
§ 3:46 — —Equivalent position requirement
§ 3:47 — —Exception for key employees
§ 3:48 —Notice requirements—Employer notice requirements
§ 3:49 — —Employee notice requirements
§ 3:50 —Computation of leave
§ 3:51 —Coordination with other leave
§ 3:52 —Employee bene�ts—Medical coverage
§ 3:53 — —Cafeteria plans
§ 3:54 — —COBRA health continuation coverage
§ 3:55 —Educational institutions
§ 3:56 —Multiemployer plans
§ 3:57 —Enforcement—Retaliation
§ 3:58 — —Enforcement and penalties
§ 3:59 —E�ect on other laws
§ 3:60 Other laws a�ecting employee bene�t programs and

employment practices
§ 3:61 —State laws
§ 3:62 —Veterans' rights
§ 3:63 — —Discrimination
§ 3:64 — —Eligibility for reemployment and bene�ts rights
§ 3:65 — —Reemployment rights
§ 3:66 — —Pension bene�ts
§ 3:67 — —Health plans
§ 3:68 — —Notice requirement
§ 3:69 — —CHAMPUS
§ 3:70 — —Miscellaneous
§ 3:71 — —Loans
§ 3:72 —Labor Management Relations Act
§ 3:73 —Bankruptcy
§ 3:74 —WARN

CHAPTER 4. FRINGE BENEFIT PLANS
§ 4:1 Generally
§ 4:2 Fringe bene�ts under IRC Section 132
§ 4:3 —No-additional-cost service
§ 4:4 —Quali�ed employee discount
§ 4:5 —Working condition fringe
§ 4:6 —De minimis fringe
§ 4:7 —Quali�ed transportation fringe
§ 4:8 —On-premises athletic facilities
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§ 4:9 Employer provided meals and lodging under IRC Section 119
§ 4:10 —Employer provided meals
§ 4:11 —Employer provided lodging
§ 4:12 Employee awards under IRC Section 74
§ 4:13 Educational assistance programs
§ 4:14 —Quali�ed tuition reduction
§ 4:15 —Education assistance programs
§ 4:16 Quali�ed moving expense reimbursement
§ 4:17 Employer adoption assistance programs

CHAPTER 5. COMPENSATORY
TRANSFERS OF RESTRICTED STOCK AND
OTHER PROPERTY UNDER IRC SECTION
83
§ 5:1 Section 83 and restricted stock grants
§ 5:2 Transfer of property in connection with performance of

services
§ 5:3 Substantial risk of forfeiture
§ 5:4 Nonlapse restrictions
§ 5:5 Section 83(b) election
§ 5:6 Employer deduction
§ 5:7 Transfers of nonvested property
§ 5:8 Transfer by shareholder or parent
§ 5:9 Applicability of Section 83 to stock options
§ 5:10 IRC § 409A and compensatory transfers of property

CHAPTER 6. NONQUALIFIED DEFERRED
COMPENSATION
§ 6:1 Generally
§ 6:2 IRC Section 409A
§ 6:3 —Non-quali�ed deferred compensation plan de�ned
§ 6:4 —Tax consequences
§ 6:5 —Plan document requirements
§ 6:6 —Requirements for compliance—Deferral elections
§ 6:7 — —Distributions
§ 6:8 — —Separation from service
§ 6:9 — —Disability
§ 6:10 — —Speci�ed time or �xed schedule
§ 6:11 — —Change in control
§ 6:12 — —Subsequent changes in time and form of payment
§ 6:13 — —Termination of plans subject to IRC § 409A
§ 6:14 —O�shore trust
§ 6:15 —Correction of compliance failures
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§ 6:16 IRC Section 457A deferred compensation with respect to
nonquali�ed entities

§ 6:17 Tax factors—Employee tax factors other than IRC Section
409A—Constructive receipt

§ 6:18 Tax factors—Employee tax factors other than IRC Section
409A—Economic bene�t doctrine

§ 6:19 — —Section 83
§ 6:20 — —Distributions taxed under Section 72
§ 6:21 — —Employment taxes
§ 6:22 — —Withholding
§ 6:23 — —Estate and gift tax
§ 6:24 —Employer tax factors—Generally
§ 6:25 — —Nondeductibility of compensation in excess of $1,000,000
§ 6:26 — —Nondeductibility of compensation in excess of $500,000

under Emergency Economic Stabilization Act of 2008
§ 6:27 — —Income on compensatory transfers of property
§ 6:28 —Taxation of income of funded plan
§ 6:29 ERISA Title I factors
§ 6:30 —Top hat plans
§ 6:31 —Excess bene�t plans
§ 6:32 Types of plans
§ 6:33 —Unfunded deferred compensation agreements
§ 6:34 — —Income deferral
§ 6:35 — —Retention agreements or rewards for meeting long term

performance goals
§ 6:36 — —Excess bene�t plan
§ 6:37 — —Supplemental executive retirement plan (SERP)
§ 6:38 —Paying for deferred compensation arrangements
§ 6:39 — —Rabbi trusts and related arrangements
§ 6:40 — —Secular trusts and related arrangements
§ 6:41 — —Secular annuity
§ 6:42 — —Vesting trust or Section 83 trust
§ 6:43 — —Severance trust executive programs
§ 6:44 — —Third party guarantees
§ 6:45 State and local governments and tax-exempt organizations—

Generally
§ 6:46 —Internal Revenue Code requirements
§ 6:47 — —Coverage limited to employees and independent

contractors
§ 6:48 — —Limitation on deferrals
§ 6:49 — —Catch-up deferrals
§ 6:50 — —Deferral agreement
§ 6:51 — —Time of distribution
§ 6:52 — —$5,000 cash out
§ 6:53 — —Loans to participants
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§ 6:54 — —Trust for governmental plan; plan assets property of
employer for tax-exempt entity

§ 6:55 — —Plan to plan transfers
§ 6:56 — —Penalty and excise taxes
§ 6:57 — —Failure to meet § 457 requirements
§ 6:58 — —QDROs
§ 6:59 — —Rollover provisions
§ 6:60 —ERISA Title I and Title IV requirements
§ 6:61 —Tax treatment of distributions
§ 6:62 —Defective Section 457 plans
§ 6:63 —Quali�ed governmental excess bene�t arrangement

CHAPTER 7. STOCK OPTION AND STOCK
PLANS
§ 7:1 Generally
§ 7:2 Non-quali�ed stock option plans—Generally
§ 7:3 —Tax treatment—NQSO
§ 7:4 — —NQSO contrasted with ISO
§ 7:5 —Section 16(b) of the Securities Exchange Act of 1934
§ 7:6 Incentive stock option plans—Generally
§ 7:7 —Requirements
§ 7:8 —Tax treatment
§ 7:9 —Reporting requirements
§ 7:10 —Section 16(b) of the Securities Exchange Act of 1934
§ 7:11 Stock appreciation rights—Generally
§ 7:12 —Taxation
§ 7:13 —Section 16(b) of the Securities Exchange Act of 1934
§ 7:14 Restricted stock and quali�ed stock purchase plans
§ 7:15 —Restricted stock
§ 7:16 —Quali�ed stock plans—Employee stock purchase plans under

IRC § 423
§ 7:17 — — —Reporting requirements
§ 7:18 Phantom stock plans—Generally
§ 7:19 —Taxation
§ 7:20 —Section 16(b) of the Securities Exchange Act of 1934
§ 7:21 Performance unit and performance share plans—Generally
§ 7:22 —Taxation
§ 7:23 —Section 16(b) of the Securities Exchange Act of 1934
§ 7:24 Section 16 of the Securities Exchange Act of 1934
§ 7:25 —The Section 16 Rules—Options and other derivative

securities
§ 7:26 — —Rule 16b-3 exemption
§ 7:27 — —Rule 16b-3
§ 7:28 — —Other exemptions
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§ 7:29 — —Table showing application of Section 16 Rules

CHAPTER 8. MULTIPLE EMPLOYER
TRUSTS AND MULTIPLE EMPLOYER
WELFARE ARRANGEMENTS
§ 8:1 Generally
§ 8:2 Multiple employer trusts (METs)
§ 8:3 Multiple employer welfare arrangements (MEWAs)—De�nition
§ 8:4 — —Employee welfare bene�t plan or other arrangement
§ 8:5 — —Employer organization
§ 8:6 — —Employee organization
§ 8:7 —Regulation of MEWAs
§ 8:8 —Reporting requirements

CHAPTER 9. DEDUCTIONS AND TAXATION
WITH RESPECT TO FUNDED WELFARE
BENEFIT PLANS
§ 9:1 Generally
§ 9:2 Deductions by employer
§ 9:3 —Welfare bene�t fund de�ned
§ 9:4 —Deduction for contributions to a welfare bene�t fund
§ 9:5 —Limitations on additions to quali�ed asset accounts
§ 9:6 —Section 419A(f)(6) plans
§ 9:7 — —Prime Trust case
§ 9:8 — —Booth case
§ 9:9 — —Neonatology Associates case
§ 9:10 — —PLR 200127047
§ 9:10.50 — —Caldwell case
§ 9:11 —Section 419A(f)(5) plans
§ 9:12 —Separate accounts for key employees
§ 9:13 Income tax treatment of fund
§ 9:14 —Tax-exempt trust
§ 9:15 —Prohibited transactions under IRC § 503
§ 9:16 Unrelated business taxable income
§ 9:17 Excise tax
§ 9:18 Tax shelter litigation

CHAPTER 10. HEALTH PLANS
§ 10:1 Generally
§ 10:2 Tax treatment of medical bene�ts
§ 10:3 —Self-insured medical reimbursement plan
§ 10:4 —Deduction to employer
§ 10:5 —Funding
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§ 10:6 —Health Reimbursement Accounts (HRAs)—Generally
§ 10:7 — —Substantiation of expenses
§ 10:8 Health Savings Accounts (HSAs)—Requirements and tax

treatment to HSA owners
§ 10:9 —Distribution from HSAs
§ 10:10 —Employer contributions and comparability
§ 10:11 —Requirements and tax treatment—One time transfer

allowed
§ 10:12 —Quali�ed medical expenses
§ 10:13 —ERISA coverage
§ 10:14 —Transition relief
§ 10:15 Prescription drug program
§ 10:16 Archer Medical Savings Accounts (MSAs)—Overview
§ 10:17 —Eligible individual
§ 10:18 —Medical savings account
§ 10:19 —Tax treatment of MSAs
§ 10:20 —Employer contributions
§ 10:21 —Employee tax treatment
§ 10:22 —Reports
§ 10:23 —Medicare + Choice MSAs for Medicare eligible individuals
§ 10:24 Coverage under Health Insurance Portability and

Accountability Act (HIPAA)
§ 10:25 —Group health plans
§ 10:26 —Supplemental health insurance
§ 10:27 —Limitations on preexisting conditions, eligibility to enroll

and premiums
§ 10:28 —Special enrollment periods
§ 10:29 —Creditable coverage
§ 10:30 —Multiemployer plans and MEWAs
§ 10:31 —Failure of employer to meet certain group health plan

requirements
§ 10:32 —E�ect of ERISA Part 7 on state law
§ 10:33 —Domestic partners
§ 10:34 Children's Health Insurance Program (CHIP)
§ 10:35 HIPAA privacy regulations—Overview
§ 10:36 — —Privacy Rule
§ 10:37 —Minimum necessary disclosure
§ 10:38 —Exceptions to general rule of nondisclosure
§ 10:39 — —Required disclosures
§ 10:40 — —Permissive disclosures
§ 10:41 — —Authorizations
§ 10:42 —Special disclosure rules—Employers and other plan

sponsors
§ 10:43 —Business associates
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§ 10:44 —Disclosures to workers' compensation carriers and other
non-covered insurance entities

§ 10:45 —Individual rights
§ 10:46 —Access to protected health information
§ 10:47 — —Conditions of access
§ 10:48 — —Right of review
§ 10:49 — —Documenting request for access
§ 10:50 —Administrative rules
§ 10:51 —Preemption
§ 10:52 —Enforcement
§ 10:53 —E�ective dates
§ 10:54 Security rules
§ 10:55 The Genetic Information Antidiscrimination Act of 2008

(GINA)
§ 10:56 COBRA—Generally
§ 10:57 — —20 employees
§ 10:58 — —Qualifying event
§ 10:59 — —Election period
§ 10:60 — —Coverage period
§ 10:61 — —Cost of coverage
§ 10:62 —COBRA general notice
§ 10:63 —Occurrence of qualifying event and notice of right to elect

COBRA coverage—Notice to or from quali�ed bene�ciary
§ 10:64 — —Election by quali�ed bene�ciary
§ 10:65 —Business reorganizations consisting of stock or asset sales
§ 10:66 —Private right of action
§ 10:67 —Excise tax
§ 10:68 —Subsidized COBRA coverage
§ 10:69 —Trade Act of 2002 health and COBRA coverage
§ 10:70 Quali�ed medical child support orders
§ 10:71 Other laws concerning health bene�ts—ERISA
§ 10:72 —Retiree health bene�ts under IRC § 401(h)
§ 10:73 —Newborns' and Mothers' Health Protection Act of 1996,

and Mental Health Parity Act of 1996
§ 10:74 —Women's Health and Cancer Rights Act of 1998
§ 10:75 —Title VII of the Civil Rights Act
§ 10:76 —Social Security Act
§ 10:77 —Transmission of con�dential medical information
§ 10:78 —Tax credit under Trade Act of 2002
§ 10:79 Managed care and other health care �nancing options
§ 10:80 —Health care �nancing options available to employers
§ 10:81 —Distinguishing features of each health bene�t alternative
§ 10:82 —Cost reduction techniques
§ 10:83 —Factors to consider in choosing an insurer, HMO or PPO
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§ 10:84 —Statutory and regulatory requirements a�ecting employee
health care programs

§ 10:85 —Protection against legal liability in connection with a
managed care program for health care services

§ 10:86 —Managed care litigation
§ 10:87 — —Fiduciary breach claims
§ 10:88 — —Misconduct claims
§ 10:89 — —Quality of medical care claims
§ 10:90 — —Claims based on faulty administration
§ 10:91 — —Litigation involving state statutes
§ 10:92 —Minimizing the legal risks
§ 10:93 —Medicare
§ 10:94 —Health care purchasing pools
§ 10:95 —Health care providers
§ 10:96 —Measuring health plan quality
§ 10:97 —Increased activity in purchasing cooperatives at state and

local levels
§ 10:98 —Key elements for employees to consider when buying

health bene�t coverage for employees
§ 10:99 Coverage and coordination of bene�ts
§ 10:100 —Plan language
§ 10:101 —Subrogation
§ 10:102 —Coordination with FMLA
§ 10:103 —Coordination with Medicare
§ 10:104 — —Discrimination
§ 10:105 — —Medicare as secondary payor
§ 10:106 Retiree health bene�ts
§ 10:107 Requirements imposed on insurers—Overview
§ 10:108 —Group health insurance
§ 10:109 —Individual health insurance
§ 10:110 Accounting treatment of medical bene�ts (FAS 106)
§ 10:111 —Scope
§ 10:112 —Accounting concept
§ 10:113 —Measurement
§ 10:114 — —Bene�t plan design
§ 10:115 — —Industry factors
§ 10:116 — —Geographic location
§ 10:117 — —Retiree demographics and the e�ects of aging
§ 10:118 — —Spouse and dependent coverage
§ 10:119 — —Delivery system
§ 10:120 — —Coordination with Medicare
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trend rate)
§ 10:122 —Funding
§ 10:123 Quali�ed long-term care
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§ 10:124 —Deduction of long-term care premiums
§ 10:125 —Long-term care insurance contract
§ 10:126 —Taxation of aggregate payments in excess of per diem

limitation
§ 10:127 —Consumer protection provisions required to be in quali�ed

long-term care insurance contracts
§ 10:128 —Long-term care services
§ 10:129 —Reports

CHAPTER 10A. PATIENT PROTECTION
AND AFFORDABLE CARE ACT
§ 10A:1 Summary of Patient Protection and A�ordable Care Act

of 2010 (PPACA)
§ 10A:2 Coverage of dependent children until age 26 for group

health plans and health insurance; coverage until age 27
for health coverage under the Internal Revenue Code

§ 10A:3 Small employer health premium credit
§ 10A:3.50 Tax Credit Premium Subsidy for Eligible Employees
§ 10A:4 Scope of new law
§ 10A:5 Grandfathered plans
§ 10A:6 Patient's Bill of Rights provisions: pre-existing condition

exclusions, lifetime and annual dollar limits on bene�ts,
rescissions under health insurance policies, other patient
protections

§ 10A:7 Preventive health services—Elimination of co-pays
§ 10A:8 Internal and external claims procedures
§ 10A:9 External review procedure for self-insured plans
§ 10A:10 CO-Ops and Exchanges
§ 10A:11 Disclosure of Bene�ts
§ 10A:12 Modi�cations for Religious Organizations
§ 10A:13 PPACA Constitutionality Litigation

CHAPTER 11. LIFE INSURANCE AND
OTHER DEATH BENEFITS
§ 11:1 Generally
§ 11:2 Tax treatment of life insurance
§ 11:3 —De�nition of life insurance
§ 11:4 —Taxation of death bene�ts
§ 11:5 —Terminally or chronically ill individuals
§ 11:6 —Estate taxes
§ 11:7 —Gift taxes
§ 11:8 —Tax treatment of policy earnings
§ 11:9 —Interest deduction
§ 11:10 —Policy loans

Table of Contents

xxxiii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



§ 11:11 —Deduction for premium payments
§ 11:12 —Tax treatment of policy dividends
§ 11:13 —Surrender of policy
§ 11:14 —Maturity of policy
§ 11:15 —Tax treatment of lifetime distributions
§ 11:16 —Amounts received as annuities
§ 11:17 —Amounts not received as annuities
§ 11:18 —Required distribution rules
§ 11:19 —Income tax treatment to employee
§ 11:20 —Substitution of insurance
§ 11:21 —Valuation of life insurance contract
§ 11:22 Types of insurance arrangements
§ 11:23 —Employee owned insurance
§ 11:24 —Split-dollar plans
§ 11:25 — —Regulations
§ 11:26 — —Tax consequences
§ 11:27 — —Estate tax consequences
§ 11:28 —Reverse split-dollar
§ 11:29 —Employer owned
§ 11:30 Types of life insurance arrangements—Death bene�ts from

company owned life insurance
§ 11:31 Types of insurance arrangements—Group term life

insurance—Requirements
§ 11:32 — —Tax consequences
§ 11:33 E�ects of ERISA on state law

CHAPTER 12. DISABILITY PLANS
§ 12:1 Generally
§ 12:2 Tax aspects
§ 12:3 —Tax treatment to employee of coverage
§ 12:4 —Tax treatment to employee of bene�ts
§ 12:5 —Tax credit for totally and permanently disabled retirees
§ 12:6 —Tax deduction for employer
§ 12:7 Nontax laws—ERISA
§ 12:8 —ADEA
§ 12:9 —Title VII
§ 12:10 —ADA
§ 12:11 Plan design

CHAPTER 13. DEPENDENT CARE
PROGRAMS
§ 13:1 Generally
§ 13:2 Dependent care programs under IRC § 129
§ 13:3 —Requirements of dependent care assistance program
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§ 13:4 —Additional requirements and limitations
§ 13:5 Dependent care tax credit

CHAPTER 14. VOLUNTARY EMPLOYEE
BENEFICIARY ASSOCIATIONS (VEBAS)
§ 14:1 Generally
§ 14:2 Is a VEBA advisable?
§ 14:3 Requirements of a VEBA
§ 14:4 —Employees' association and nondiscrimination
§ 14:5 —Membership voluntary
§ 14:6 —Provide life, sick, accident or other bene�ts
§ 14:7 —No inurement to private shareholder or individual
§ 14:8 —Record keeping

CHAPTER 15. CAFETERIA PLANS
§ 15:1 Generally
§ 15:2 What is a cafeteria plan and what bene�ts can it provide
§ 15:3 Requirements for a cafeteria plan—Requirements
§ 15:4 — —Employees
§ 15:5 — —Written plan
§ 15:6 — —Nondiscrimination
§ 15:7 —Changes in cafeteria plan elections
§ 15:8 — —Special enrollment rights
§ 15:9 — —Changes in status
§ 15:10 — —Judgments, decrees, or orders
§ 15:11 — —Entitlement to Medicare or Medicaid
§ 15:12 — —Family and Medical Leave Act
§ 15:13 — —Elective contributions under a quali�ed cash or deferred

arrangement
§ 15:14 —Flexible spending arrangements
§ 15:15 —Distributions to quali�ed reservist of �exible spending

arrangements
§ 15:16 —Substantiation of expenses for cafeteria plans and FSAs
§ 15:17 Simple cafeteria plans
§ 15:18 ERISA
§ 15:19 Practical concerns

CHAPTER 16. ENFORCING PARTICIPANT'S
AND OTHERS' RIGHTS
§ 16:1 Generally
§ 16:2 Civil enforcement provisions
§ 16:3 —Parties who may bring on action under ERISA
§ 16:4 —Federal common law
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§ 16:5 —Action for bene�ts due, to enforce rights under plan, or to
clarify rights to future bene�ts

§ 16:6 —Action for equitable relief
§ 16:7 —Action for breach of �duciary duty
§ 16:8 —Action for failure to report bene�t rights
§ 16:9 —Action for statutory penalty
§ 16:10 —Actions against the Secretary of Labor
§ 16:11 —Action to collect excise tax on prohibited transactions
§ 16:12 —Action to enforce quali�ed medical child support order
§ 16:13 —Action to enforce data bank reporting requirements
§ 16:14 —Action to protect insurance and annuity bene�ts
§ 16:15 —Employee bene�t plan as entity
§ 16:16 Actions under federal law
§ 16:17 Interference with protected rights
§ 16:18 Liability for breaches of �duciary duty
§ 16:19 Liability for failure to provide plan documents
§ 16:20 Liability for delinquent contributions
§ 16:21 Civil penalties
§ 16:22 Exhaustion of plan remedies
§ 16:23 Jurisdiction and venue
§ 16:24 Service of process
§ 16:25 Jury trial
§ 16:26 Standard of review—Firestone v. Bruch
§ 16:27 —Aftermath of Firestone v. Bruch
§ 16:28 — —Discretion granting language
§ 16:29 — —Controlling document
§ 16:30 — —Factual determinations
§ 16:31 — —Rules of construction
§ 16:32 — —De novo review
§ 16:33 — —Abuse of discretion review
§ 16:34 — —Decision not made by proper �duciary
§ 16:35 — —Delegation of authority
§ 16:36 — —Abdication of authority
§ 16:37 — —Improper meeting
§ 16:38 — —Flagrant procedural violations
§ 16:39 — —Deemed denial
§ 16:40 Statute of limitations
§ 16:41 —Breaches of �duciary duty
§ 16:42 —Actions for bene�ts and to clarify plan rights
§ 16:43 —Action for failure to provide plan documents
§ 16:44 —Action for delinquent contributions
§ 16:45 —Action for violation of protected rights
§ 16:46 —Equitable tolling
§ 16:47 Remedies—Bene�ts
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§ 16:48 —Injunctive and other equitable relief
§ 16:49 —Damages
§ 16:50 —Extracontractual damages
§ 16:51 —Punitive damages
§ 16:52 —Restitution
§ 16:53 —Equitable estoppel
§ 16:54 —Constructive trust
§ 16:55 —Prejudgment interest
§ 16:56 —Contribution and indemnity
§ 16:57 —Appointment of receiver
§ 16:58 Attorney fees
§ 16:59 Department of Labor investigations
§ 16:60 Releases
§ 16:61 Criminal penalties for reporting and disclosure violations
§ 16:62 Non�duciary liability
§ 16:63 Domestic relations matters
§ 16:64 Claims by creditors—Claims against participant's interest
§ 16:65 —Claims against the plan
§ 16:66 Waiver, estoppel, oral statements and modi�cations
§ 16:67 Attorney-client privilege and work product doctrine
§ 16:68 Negligence and other torts
§ 16:69 Sanctions
§ 16:70 A�rmative defenses
§ 16:71 Appellate standard of review
§ 16:72 Ethics
§ 16:73 Shareholder liability
§ 16:74 Class actions
§ 16:75 —Prerequisites for class action
§ 16:76 — —Numerosity
§ 16:77 — —Adequacy of representation
§ 16:78 — —Typicality
§ 16:79 — —Commonality
§ 16:80 — —Risk of inconsistent results
§ 16:81 — —Generally applicable action
§ 16:82 — —Common questions of law and fact
§ 16:83 —Other aspects
§ 16:84 Arbitration agreements
§ 16:85 —Group health and disability plan
§ 16:86 —Gateway issues

CHAPTER 17. REPORTING AND
DISCLOSURE
§ 17:1 Generally
§ 17:2 Exempted plans
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§ 17:3 —Top hat plans
§ 17:4 —Day care centers
§ 17:5 —Dues �nanced welfare plans and pension plans maintained

by employee organizations
§ 17:6 —Plans speci�ed by the Department of Labor
§ 17:7 Disclosure requirements
§ 17:8 —Summary annual report
§ 17:9 —Summary plan description
§ 17:10 —Summary of material modi�cation
§ 17:11 —Statement of bene�ts
§ 17:12 —Duty to disclose information on request
§ 17:13 —Reduction in bene�ts
§ 17:14 —Electronic disclosure
§ 17:15 Reporting requirements
§ 17:16 —Annual report
§ 17:17 —Filings with Department of Labor
§ 17:18 —Sanctions for failure to �le annual report
§ 17:19 —Criminal sanctions
§ 17:20 —Civil sanctions
§ 17:21 Notice of blackout periods

CHAPTER 18. SEVERANCE PLANS AND
GOLDEN PARACHUTE PAYMENTS
§ 18:1 Generally
§ 18:2 Coverage under Title I of ERISA
§ 18:3 Severance plan litigation in general
§ 18:4 ADEA
§ 18:5 Golden parachutes
§ 18:6 —Taxation of excess parachute payments
§ 18:7 —Emergency Economic Stabilization Act and TARP

APPENDICES(MODEL PLANS)
Appendix A. Deferred Compensation and Retirement Plan
Appendix B. Long-term Incentive Plan

Appendix C. Excess Bene�t Plan

Appendix D. Rabbi Trust

Appendix E. Trust Agreement For [Employer] Excess Bene�t Plan/
Supplemental Executive Retirement Plan

Appendix F. Group Health Plan and Summary Plan Description

Appendix G. Group Term Life Insurance Plan and Summary Plan
Description

Appendix H. Cafeteria Plan
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Appendix I. Dependent Care Reimbursement Account Plan
Appendix J. Health Care Reimbursement Account Plan for
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Appendix K. Summary Plan Description for [Employer] Cafeteria

Plan
Appendix L. Pretax Premium Plan
Appendix M. Golden Parachute Agreement
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Appendix O. COBRA Notice
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