TABLE OF CONTENTS

ACKNOWLEDGMENTS xvii
INTRODUCTION xix
LIST OF SELECTED ABBREVIATIONS xxvii
ABOUT THE AUTHOR i
PartI THE FSIA'S CONCEPTUAL AND HISTORICAL ROOTS

INTRODUCTION

1 INTERNATIONAL LAW AND FOREIGN SOVEREIGN IMMENITY

§1.1
§1.2
§1.3

INTRODUCTION
HOW INTERNATIONAL LAW WORKS
HOW FOREIGN SOVEREIGN IMMUNITY WORKS
(1) Absolute Foreign Sovereign Immunity
(2) Restrictive Foreign Sovereign Imniimity
(A) The global trend toward res:rictive immunity

(B) Variations of restrictix= foreign sovereign immunity

2  OVERVIEW OF U.S. FOREIGN-SOVEREIGN IMMUNITY LAW
AND ITS ANALYSIS

§2.1
§22
§23
§2.4
§25

INTRODUCTION
U.S.FOREIGN OVEREIGN IMMUNITY LAW: 1812-1952
U.S. APPLTCAT1ION OF THE RESTRICTIVE APPROACH: 1952-1976
THE FSIA'S ENACTMENT
INTERNATIONAL LAW AND THE FSIA
(1) International Agreements And U.S. Law
(A) Treaty interpretation
(B) Executive agreements
(C) International foreign sovereign immunity conventions
(2) Customary International Law

(3) Foreign Legal Principals And Legal Scholarship

SUMMARY OF PART I

0 W W W =

11
13
14
15

21
21
22
24
28
29
31
32
33
35
36
38

41



vi

Tue ForeioN SovereieN IMMmuNITIES AcT DESKBOOK

ParTII THE FSIAS TERRITORIALITY AND SCOPE

INTRODUCTION

3 THE FSIA’s TERRITIORIAL REACH

4

5

6

§3.1
§3.2
§3.3

INTRODUCTION

PERTINENT STATUTORY TEXT

PHYSICAL LOCATION AS A BASIS FOR JURISDICTION OR DISMISSAL
(1) The Seas And Marine Vessels

(2) Airspace And Aircraft

(3) U.S. Properties And Leaseholds Abroad

(4) Foreign Government Properties And Leaseholds In The United States

THE FSIA’s DEFINITION OF A “FOREIGN STATE”

§4.1
§4.2
§43

§4.4
§4.5
§4.6
§4.7

INTRODUCTION

PERTINENT STATUTORY TEXT

THE FSIA EXCLUSION OF INDIVIDUALS AS POTENTIAL
DEFENDANTS

JOINING INDIVIDUALS AS DEFENDANTS

WHEN AND HOW TO ASSERT FSIA “FOPEIGN STATE” STATUS
TIME FOR DETERMINING FSIA “FOKIIGN STATE” STATUS
BURDEN OF PROVING FSIA “FORCTGN STATE” STATUS

WHAT Is A FOREIGN STATE PROPER?

§5.1
§5.2

§53
§54
§55

§6.1
§6.2
§6.3

INTRODUCTION

THE RESTATEMENT S1ATEHOOD STANDARD

(1) Defined Territory

(2) Permanent Population

(3) Functioning Government

(4) Capacity To Engage In Foreign Relations

U.S. RECOGNITION AND POLITICAL QUESTION ISSUES
CENTRAL GOVERNMENTS AS EQUIVALENTS OF STATES
EVIDENTTARY ISSUES: JUDICIAL NOTICE AND PROOF OF
STATEHOOD

WHAT Is A POLITICAL SUBDIVISION?

INTRODUCTION

DEFINING POLITICAL SUBDIVISIONS
EXAMPLES OF POLITICAL SUBDIVISIONS
(1) Armed Forces And Related Entities

(2) Departments Of National Governments
(3) Regional Or Local Units

43

45
45
45
45
46
47
47
48

49
49
50

50
50
56
57
59

61
61
62
62
63
63
64
64
68

69

71
71
72
73
74
75
77



TaBLE oF CONTENTS

vii

§ 6.4 EVIDENTIARY ISSUES: PROOF OF STATUS AS A POLITICAL
SUBDIVISION

7 WHAT Is AN AGENCY OR INSTRUMENTALITY?
§ 7.1 INTRODUCTION
§ 7.2 PERTINENT STATUTORY TEXT
§ 7.3 DETERMINING AGENCY OR INSTRUMENTALITY STATUS
(1) Separate Legal Personhood
(A) Piercing the corporate veil
(B) Pleadings and burdens of proof
(2) Determining Organ Or Ownership Status
(A) Organ status
(I)  Sample applications of the “organ test”
(II) Discovery guidelines
(B) Ownership status
(I)  Prohibition of veil piercing
(II)  Pooling of ownership interesis
(III) Time of ownership determiination for removal
(IV) Discovery
(V) Citizenship

(VI) Organization under the laws of third countries

SuMMARY OF PARrT I1

ParTIII THE FSIA AND SUBJECT MATTER JURISDICTION
INTRODICTION

8 EsTABLISHING SUBJECT MATTER JURISDICTION UNDER THE FSIA
§ 8.1 INTRODUCTION
§ 8.2 PERTINENT STATUTORY TEXT
§ 8.3 THE FSIA'S FRAMEWORK FOR SUBJECT MATTER JURISDICTION
(1) Burdens Of Proof Regarding Subject Matter Jurisdiction
(2) Facial Attacks On Purported Subject Matter Jurisdiction
(3) Factual Attacks On Purported Subject Matter Jurisdiction
§ 8.4 ADDITIONAL SUBJECT MATTER JURISDICTION CONSIDERATIONS
(1) Irrelevance Of The Amount In Controversy
(2) 'The FSIA’s Retroactivity
(3) Multiple Parties And Claims
(4) Jurisdictional Discovery
(A) Obtaining discovery from foreign sovereigns

(B) Discovery sanctions

79

81
81
81
81
81
83
84
85
85
86
87
89
90
90
91
91
92
92

93

97

99

99

99

99
100
101
101
101
101
102
102
103
104
106



viii

Tue ForeioN SovereieN IMMmuNITIES AcT DESKBOOK

9

10

(C) Nonparty discovery
(D) Suggestions for expediting discovery
(E) Individual immunity
(5) 'The FSIA’ Interplay With International Agreements
(6) Justiciability: The FSIA And Political Questions
§ 8.5 APPEALS

THE WAIVER EXCEPTION
§ 9.1 INTRODUCTION
§ 9.2 PERTINENT STATUTORY TEXT
§ 9.3 EXPLICIT AND IMPLICIT WAIVERS
(1) Explicit Waivers
(A) Contracts
(B) Treaties
(C) Authority to waive immunity
(2) Implicit Waivers
(A) Affirmative use of the courts
(B) Arbitration agreements and awards
(I)  Waivers through consent ‘o arbitration
(II)  Drafting arbitration-claticcs and agreements to indicate
a waiver
(C) Contractual clauses céuvemplating U.S. litigation
(D) Failure to timely assert immunity
§ 9.4 WITHDRAWALS OF WWAIVERS

THE COMMERCIAL A CTivITY EXCEPTION
§ 10.1 INTRODUCTICH
§ 10.2 PERTINENT STATUTORY TEXT
§ 10.3 COMMERCIAL ACTIVITIES IN THE UNITED STATES
(1) What Is A Commercial Activity?
(A) Conduct and acts that are commercial in part and sovereign
in part
(B) 'The sovereignty standard
(C) Ilegal activities
(2) Substantial Contact With The United States
§ 10.4 U.S. ACTS IN CONNECTION WITH COMMERCIAL ACTIVITIES
ABROAD
§ 10.5 ACTS ABROAD WITH A “DIRECT EFFECT”IN THE UNITED STATES
(1) The “Legally Significant Act” Test Vs. The “Immediate
Consequence” Test
(2) 'The “Direct Effect” Test’s Implications For Antitrust Cases

107
107
108
108
110
113

115
115
115
115
115
116
117
118
119
120
121
121

122
124
125
126

127
127
127
128
128

130
133
134
135

137
140

140
142



TaBLE oF CONTENTS ix

(3) Actions Causing A “Direct Effect” 143
(A) Payment or nonpayment at a designated U.S. location 143
(B) Other contract performance 144
(C) State successor liability 144
(D) Product and commercial tort liability 145
(4) Actions That Do Not Cause A “Direct Effect” 146
(A) Commercial activities abroad with no U.S. effects 146
(B) Commercial activities abroad with de minimis effects in the
United States 147
(C) Intervening acts 148
11 THEe ExpPrROPRIATION EXCEPTION 151
§ 11.1 INTRODUCTION 151
§ 11.2 PERTINENT STATUTORY TEXT 152
§ 11.3 COVERED EXPROPRIATIONS AND THE NEXU5 kEQUIREMENT 152
(1) Rights In Property And International Law 153
(A) Rights in property 153
(B) Applicable international law. 154
(2) Properties Encompassed By The(k:propriation Exception 155

(A) Properties in the United-tates connected with a commercial
activity in the United Srates 156
(I)  'The Malewvic= case and litigation over expropriated
cultural property 156
(II)  Using the Malewicz case as a guide for future FSIA

arawork litigation 158
(B) Proverdes in the United States owned and operated by agencies
otnstrumentalities 159
§ 11.4 THE FOREIGN CLAIMS SETTLEMENT COMMISSION 161
12 THE INHERITANCE, GIFT, AND IMMOVABLE PROPERTY EXCEPTION 163
§ 12.1 INTRODUCTION 163
§ 12.2 PERTINENT STATUTORY TEXT 163
§ 12.3 PROPERTY ACQUIRED BY SUCCESSION OR GIFT 164
§ 12.4 IMMOVABLE PROPERTY 164
13 THE NONCOMMERCIAL TORT EXCEPTION 167
§ 13.1 INTRODUCTION 167
§ 13.2 PERTINENT STATUTORY TEXT 168
§ 13.3 DEFINING NONCOMMERCIAL TORTS FOR FSIA PURPOSES 167
(1) 'The Money Damages Requirement 168

(2) Distinguishing Noncommercial Torts From Commercial Activities 168



X Tue ForeioN SovereieN IMMmuNITIES AcT DESKBOOK

(3) 'The Noncommercial Tort Exception’s Territorial Scope
(4) Attribution To Defendants’ Officials Or Employees

§ 13.4 SPECIFIC TORTS THE EXCEPTION DOES NOT COVER
(1) Claims Implicating Discretionary Functions

(2) Other Torts

14 THE ARBITRATION EXCEPTION
§ 14.1 INTRODUCTION
§ 14.2 PERTINENT STATUTORY TEXT
§ 14.3 U.S. ARBITRATION LAW AND INTERNATIONAL ARBITRATION
§ 14.4 COMPELLING ARBITRATION
(1) The FAA And The FSIA
(2) Harmonizing FAA Enforcement With International Arbitration
Conventions
§ 14.5 CONFIRMING ARBITRAL AWARDS
(1) Arbitral Award Confirmation And The New Yc'k And
Panama Conventions
(2) Arbitral Award Confirmation Under
The Washington Convention
(3) Strategic Considerations For Seeking Confirmation

Under The FSIA

15 THE MARITIME LIEN EXCEPTIiEN
§ 15.1 INTRODUCTION
§ 15.2 PERTINENT STATUTCRY TEXT
§ 15.3 PERTINENT M:*R"JTME LAW PRINCIPLES
(1) Enforcerrerit In Rem Of Maritime Liens
(A) Arrest in rem
(B) Attachment 7 rem
(C) Obtaining properties’ return
(D) Due process and wrongful arrest or attachment

(2) Enforcing Maritime Liens Under The FSIA

16 THE PREFERRED SHIP MORTGAGE EXCEPTION

§ 16.1 INTRODUCTION

§ 16.2 PERTINENT STATUTORY TEXT

§ 16.3 WHAT IS A PREFERRED SHIP MORTGAGE?
(1) Preferred Ship Mortgages In General
(2) Vessels 100 Feet Or Greater With Fishery Endorsements
(3) Foreign Vessels

§ 16.4 THE FSIA AND PREFERRED SHIP MORTGAGES

169
170
172
174
175

179
179
179
180
180
181

186
188

189

191

192

193
193
193
194
195
195
195
196
196
196

199
199
199
199
200
200
200
201



TaBLE oF CONTENTS xi

17 THE STATE-SPONSORED TERRORISM EXCEPTION 203
§ 17.1 INTRODUCTION 203
§ 17.2 PERTINENT STATUTORY TEXT 204
§ 17.3 U.S. LAW’S GENERAL APPROACH TO STATE-SPONSORED

TERRORISM 204

(1) States Currently Designated As Sponsors Of Terrorism 205

(A) Cuba 205

(B) Iran 206

(C) Sudan 207

(D) Syria 208

(2) States Formerly Designated As Sponsors Of Terrorism 209

(A) Iraq 209

(B) Libya 209

(C) North Korea 210

(3) Removal From The List Of State Sponsors Of Ieiiorism 211

§ 17.4 STATE-SPONSORED TERRORISM AND SUB'ECT MATTER

JURISDICTION 211

(1) Scope Of Section 1605A 213
(A) Prior actions under section (1655(a)(7) or the Flatow

Amendment 214

(B) Related actions 215

(C) Waiver of defenscs 216

(2) Acts Covered By Section 1605A 216

(A) Torture 216

(B) Extrajudicial killing 217

(C) Auaneit sabotage 218

(D) Hostage taking 219

(E) Provision of material support and resources 219

(3) Persistent Failures By Defendants To Appear 222

(4) Constitutionality 223

18 THE COUNTERCLAIM EXCEPTION 225
§ 18.1 INTRODUCTION 225
§ 18.2 PERTINENT STATUTORY TEXT 225
§ 18.3 BASIC COUNTERCLAIM JURISDICTION 225
§ 18.4 COUNTERCLAIMS AND ABSOLUTE NONCOMMERCIAL

TORT IMMUNITIES 227

19 THE FSIA AND BANKRUPTCY ACTIONS 229

§ 19.1 INTRODUCTION 229

§ 19.2 PERTINENT STATUTORY TEXT AND DISCUSSION 229



xii Tue ForeioN SovereieN IMMmuNITIES AcT DESKBOOK

§ 19.3 BANKRUPTCY LAW’S POTENTIAL SCOPE
(1) Liquidation
(2) Reorganization
(3) Ancillary And Cross-Border Cases
§ 19.4 SAMPLE CASE: TULI V. REPUBLIC OF IRAQ (IN RE TULI)

SUMMARY OF PART I11

PAarTIV  SELECTING A PROPER COURT
INTRODUCTION

20 VENUE
§ 20.1 INTRODUCTION
§ 20.2 PERTINENT STATUTORY TEXT
§ 20.3 SELECTING FROM THE FSIA'S CHOICES FOR VENU®
(1) Venue Where A Substantial Part Of Events Or Oniissions
Behind A Claim Occurred
(2) Venue Where A Substantial Part Of The Pioperty Concerning
A Claim Is Situated
(3) Venue Where A Vessel Or Cargo Is 1 ocated
(4) Venue In The District Of Columbi-
(5) Venue Where An Agency Cr Instrumentality Does Or
Can Do Business
§ 20.4 VENUE AND MULTIPLE LUEFENDANTS
§ 20.5 LAW GOVERNING £STA VENUE DISPUTES

21 Forum Non Convriiizns AND PARALLEL FOREIGN PROCEEDINGS

§ 21.1 INTRODUCTION
§ 21.2 FORUM NON CONVENIENS
(1) Awvailability And Adequacy Of Proposed Alternative Forums
(A) Comity concerns
(B) Conditional dismissals
(2) Parties’ Convenience And The Interests Of Justice
(A) Private interests
(I)  Choice of forum—plaintiffs
(II) Choice of forum—defendants
(IIT) Where a claim arises
(IV) Witnesses’ convenience and access to evidence
(B) Public interests

230
230
230
230
232

233

239

241
241
241
241

242

242
243
243

243
243
244

245
245
245
247
249
250
251
252
252
253
253
254
254



TaBLE oF CONTENTS

xiii

§ 21.3 PARALLEL FOREIGN PROCEEDINGS
(1) Stays Of Dismissal In Deference To Parallel Proceedings
(2) Permitting Parallel Actions To Proceed
(3) Antisuit Injunctions And Other Provisional Remedies

22 RemMovAL oF CLAIMS FROM STATE TO FEDERAL COURTS
§ 22.1 INTRODUCTION
§ 22.2 PERTINENT STATUTORY TEXT
§ 22.3 DEFENDANT’S RIGHTS TO REMOVE
§ 22.4 EFFECTS OF REMOVAL ON NONSOVEREIGN CODEFENDANTS
§ 22.5 PREFERENCE FOR FEDERAL COURTS

23 ForuM SELECTION AND CHOICE OF LAw CLAUSES
§ 23.1 INTRODUCTION
§ 23.2 FORUM SELECTION CLAUSES
(1) Drafting Forum Selection Clauses
(2) Enforcing Forum Selection Clauses Unde='The FSIA
(3) Dismissals Involving Forum Selectipii (_lauses
§ 23.3 CHOICE OF LAW CLAUSES

SUMMARY OF PART IV

ParTtV THE FSIA AND FERSONAL JURISDICTION
INTRODUCTIOM

24 CoMPLIANCE W17t SIA GUIDELINES FOR
SERVICE OF FrGCESS
§ 24.1 INTRODUCTION
§ 24.2 PERTINENT STATUTORY TEXT
§ 24.3 ADDITIONAL INSTRUCTIONS
§ 24.4 SUBSTANTIAL COMPLIANCE
§ 24.5 APPEALS

25 THE FSIA’s SERVICE REQUIREMENTS AND DUE PROCESS
§ 25.1 INTRODUCTION
§ 25.2 PERSONAL JURISDICTION IN U.S. COURTS OVER
NONRESIDENTS
(1) General Jurisdiction
(2) Specific Jurisdiction

254
255
256
257

259
259
259
259
261
262

263
263
263
263
265
266
267

269

271

273
273
273
275
277
279

281
281

281
282
283



xiv Tue ForeioN SovereieN IMMmuNITIES AcT DESKBOOK

(3) Jurisdiction Over Cyberspace
(A) Passive websites
(B) Websites with passive and active characteristics
(C) Active websites
§ 25.3 FSIA PERSONAL JURISDICTION AND DUE PROCESS
(1) Agencies Or Instrumentalities

(2) Natural Persons As Defendants

SUMMARY OF PARTV

ParT VI LIABILITY, DAMAGES, AND
ENFORCING JUDGMENTS
INTRODUCTION

26 ESTABLISHING LIABILITY
§ 26.1 INTRODUCTION
§ 26.2 PERTINENT STATUTORY TEXT
§ 26.3 GOVERNING LAW AND CAUSES OF ACTIGN
(1) Choice of law

(A) Applying U.S. forum state.ciiciice of law principles to

state law claims

(B) Applying federal cominon law choice of law principles

(C) Federal choice of lav for federal cases and
state choice aflaw for state cases

(D) Contractual choice of law clauses

(2) Private Rights Of Action For State-Sponsored Terrorism

§ 26.4 DISCOVERY FQR PROOF OF LIABILITY
§ 26.5 DEFAULT JUDGMENTS
(1) Setting Aside Entries Of Default In FSIA Actions
(2) Entering FSIA Default Judgments
(3) Notice Requirements
(4) Setting Aside FSIA Default Judgments

27 DAMAGES
§ 27.1 INTRODUCTION
§ 27.2 PERTINENT STATUTORY TEXT
§ 27.3 CALCULATING DAMAGES
(1) Damages Under Federal And State Law In General
(2) Damages For State-Sponsored Terrorism

(A) Economic damages

(B) Solatium

284
285
285
286
286
289
291

293

295

297
297
297
297
297

300
301

302
304
305
306
307
308
309
310
311

313
313
313
313
313
314
315
315



TaBLE oF CONTENTS XV

(C) Pain and suffering 317
(D) Punitive damages 317
(I)  Recovery of punitive damages without
compensatory damages 320
(II) Repeat awards for the same incident 320
(IIT) Recent alternative approaches 321
(E) Additional damages 321
28 THE AcT OF STATE DOCTRINE 323
§ 28.1 INTRODUCTION 323
§ 28.2 STANDARD OF REVIEW 323
§ 28.3 EXCEPTIONS TO THE ACT OF STATE DOCTRINE 324
(1) 'The Second Hickenlooper Amendment 324
(2) 'The Bernstein Exception 326
(3) The Commercial Activity Exception 328
(4) 'The Prior Agreement And Ministerial Excéption 328
(5) The Extraterritoriality Exception 328
(6) The Counterclaim Exception 328
(7) 'The Terrorism And Human Riglits rxception 329
29 UNAVAILABILITY OF JURY TRIALS 331
§ 29.1 INTRODUCTION 331
§ 29.2 PURPOSE AND CONSTITUTIONALITY 331
§ 29.3 LAW GOVERNING 51 NCH TRIALS 332
§ 29.4 NONSOVEREIGIT CODEFENDANTS 333
§ 29.5 COUNTERCLAIMS 333
30 IMMUNITY FROM ENFORCEMENT OF JUDGMENTS 335
§ 30.1 INTRODUCTION 335
§ 30.2 TANGIBLE AND INTANGIBLE PROPERTY 336
§ 30.3 COMMERCIAL ACTIVITIES AND ENFORCEMENT OF
JUDGMENTS 337
(1) Foreign States And Their Political Subdivisions 337
(2) Agencies Or Instrumentalities 339
(3) Timing, Notice, And Other Procedural Issues 340
§ 30.4 ENFORCEMENT WITH RESPECT TO STATE-SPONSORED
TERRORISM 341
(1) Lis Pendens 341
(2) The FSIA And The TRIA 341
(3) 'The Cuban Liberty And Democratic Solidarity Act Of 1996 344

§ 30.5 IMMUNITY WITH RESPECT TO PREFERRED SHIP MORTGAGES 344



xvi Tue ForeioN SovereieN IMMmuNITIES AcT DESKBOOK

§ 30.6 INTERNATIONAL ORGANIZATIONS, MONETARY,

AND MILITARY AUTHORITIES 345
(1) International Organizations 345
(2) Monetary Authorities 345
(3) Military Authorities 345

SUMMARY OF PART VI 347



