vi l OUTLINE CONTENTS

PART 7 ADMINISTRATIVE LAW T
23 Judicial Review: Int isdicti ile
- - ‘ fewJew : n rodu;tnom. Jurisdiction and Procedure 561 Detalled Cﬂnterlts
rounds for Judicial Review |: The Substantive Grounds for Judicial Revi
25 Grounds for Judicial Review ||: Procedural Impropriety ew 593
26 Commissioners for Administration: Ombudsmen o
27 Tribunals and Inquiries 643
662
Bibliography
Index 683
701
Preface &Y
Guide to the Interactive eTextbook and Instructor eResource xviii
Table of Cases XXi
Table of Legislation UK and International Legislation lv
Table of Statutory Instruments bxx
Table of Decisions, Directives, Regulations, Treaties and Conventions Lsevii

PART 1 GENERAL INTRODUCTION

I' 1 Iatvaduction: The Scope of Constitutional Law 3
Introduction 4

The Concept of Constitutionalism 5

' What is a Constitution? 6
Defining Constitutions 7

Classifying Constitutions 8

The Constitution in Flux 14

The British Islands 16

The Islands and Europe 17

The European Union 18

The United Kingdom and the Commonwealth 18

Further Reading 21

2 Sources of the Constitution 22
Introduction 23

Definitional Difficulties 23

Legal Sources 25

Non-Legal Sources of the Constitution 30

Summary 39

Further Reading 39

PART 2 FUNDAMENTAL CONSTITUTIONAL CONCEPTS

3 The Rule of Law 43
Introduction A

Contrasting Attitudes to the Rule of Law b
Uncertainty in the Western Rule of Law 4é

The Rule of Law as Philosophical Doctrine 47

The Rule of Law as Political Theory 49

AV Dicey and the Rule of Law 97

Summary 66

Further Reading 66




| ix
DETAILED CONTENTS
viii | DETAILED CONTENTS

; 152
4 The Separation of Powers &7 The Institutions of the Eu.ropeafn Union 165
Introduction 48 Understanding Human Rights in Europe \49
Historical Development 48 Summary g 170
The Contemporary Doctrine 69 Further Reading N
Defining the Institutions 70 _ : 1
The Office of Lord Chancellor 73 8  European Union Law and National Law 172
The Supreme Court 74 |ntroductl0l::U Lo Wri
The Relationship between Executive and Legislature: Legislature and Judiciary; 50““5: Ofl_ bility and Direct Effect V/';
. . . - ect Ica . W8
S e 72 ‘?;re lntefsction between National Courts and the European Court of Justice .
umma 8
FurtherrFreadin 84 The Question of Legal Supremacy . s 187
? The Reception of EU Law into the United Kingdom o4
5 The Royal Prerogative 87 Summary ‘ 194
Introduction 38 Further Reading
The Prerogative Defined 88
The Prerogative before 1688 89 NT
The Prerogative Today 91 PART 4 CEMTRAL, REGIONAtL AND LOCAL GOVERNME o
The Prerogative Illustrated 97 9 ?‘-""fal qﬁvernmen 198
The Prerogative and Domestic Affairs 93 iniroduction e 198
Appointment of Prime Minister 93 The g’“’“‘:t”re g 198
The Pr ive of M 95 The Crown o i 200
iner:;olg:ttal:lai:h Nigc-yStatutory Agencies 9% The Channels of Communication between Crown and Goverame 201
The Granting of Honours 97 The F’!‘iVY C?Ltj:a:?ri —— 202
Regulation of the Civil Service 97 Functlo_ns of Pe' evb:inister 202
Regulation of the Armed Forces 98 The O_ff'.ce i 208
The Prerogative and Foreign Affairs 98 The C.'V‘l Sertwced TT—S 209
Judicial Control of the Prerogative 102 ARpOdAnGEIT s e Sariice 209
Political Control of the Prerogative 106 C°"5titl"t'°nal. Pr?;:;peles g 21
Reform of the Prerogative? 107 The Civil Service 211
Summary 107 The Government and the Courts 218
Further Reading 02 Summary ] 218
Further Reading
4 Parliamentary Sovereignty 109 - 20
Introduction 110 10 Responsible Government 50
iti i Introduction 290
Legal and Political Sovereignty 110 . il
i nsibilit :
Sovereignty and Written Constitutions 11 bty tr::ng’:sponsibyility 223
The Source of Sovereignty in the United Kingdom 112 Individual .M'"'s iy p 228
Dicey and Sovereignty 113 The Morality of Public Office i e 229
ivi ibility for Persona =
Academic Arguments Against the Traditional Doctrine of Sovereignty 126 B Rezpor::e;sl, an Government Secrecy 236
Parliamentary Sovereignty and the European Union 129 T : < d the Openness of Government 236
Constitutional Reform and Parliamentary Sovereignty 132 Sderts of Pualic Secvice an 240
Summary 136 Summary ) 240
Further Reading 134 Further Reading
241
1 Devolution and Local Government 242
PART 3 THE EUROPEAN UNION Introduction s 243
7 Structures and Institutions of the European Union 141 Northern Irelan 247
Introduction 142 Scotland 251
The European Community 143 Wales 254

i t for England?
Evolution of the European Union 147 \ Regional Governmen 9




x|

PART 5
12

P~

DETAILED CONTENTS

London: The Greater London Authority and Mayor
Local Government: An Outline

Summary
Further Reading

PARLIAMENT
The Electoral System

Introduction

The Electoral Commission

The Franchise

Initiating the Election Process

The Conduct of Election Campaigns
Broadcasting and Elections

Disputed Elections

Political Party Funding

Voting Systems

Reform of the Voting System
;‘E;(;::;For and Against Reforming the Simple Majority System
Further Reading

Intreduction to the House of C OmMmons
Introduction

The Functions of Parliament

The Life of a Parliament

Summoning, Adjournment, Prorogation and Dissolution
The Organisation of Business
Personnel of the House of Commons
Government and Opposition

Voting in the Commons

Parliamentary Publications and Papers
Summary

Further Reading

The Legislative Proce
Introduction

The United Kingdom Parliament and Devolution
Primary Legislation

Fast-track Legislation

Private Members’ Bills

Delegated Legislation

Scrutiny of Legislation by the House of Lords
The Royal Assent

Parliament and European Union (EU) Legislation
Summary

Further Reading

sS

Scrutiny of the Executive
Introduction
Question Time

255
258
267
267

27
272
272
273
279
282
283
284
285
289
29

294
296
297

298
299
299
300
300
302
302
306
S8
303
309
309

310
311
311
311
317
318
320
324
324
325
325
326

327
328
328

16

PART 6

9

DETAILED CONTENTS

Emergency Debates
Daily Adjournment Debates

Early Day Motions
Select Committees of the House of Commons

Scrutiny of National Finance

Summary
Further Reading

The House of Lords
Introduction
The Composition of the House of Lords
General Debates
The Scrutiny of Legislation
The Amendment of Legislation
The Balance of Power between the House of Lords and
the House of Commons
Select Committees in the House of Lords
Mambers’ Interests in the House of Lords
Reform of the House of Lords
Summary
Further Reading

Parliamentary Privilege

Introduction

The Principal Privileges

The Current Scope and Role of Privilege
Members’ Interests and Members’ Independence
Publication of Parliamentary Proceedings
Summary

Further Reading

THE INDIVIDUAL AND THE STATE
The Protection of Human Rights
Introduction
The Emergence of the Constitutional Protection of Rights
PART A: THE EUROPEAN CONVENTION ON HUMAN RIGHTS AND
FUNDAMENTATL FREEDOMS AND THE HUMAN RIGHTS ACT 1998
The European Convention on Human Rights and
Fundamental Freedoms
The Human Rights Act 1998
Part B: THE SUBSTANTIVE RIGHTS
Case Law
Summary
Further Reading

Freedom of Expression and Privacy

Introduction
Freedom of Expression
Freedom of Expression and the Human Rights Act

Restrictions on Freedom of Expression

332
332
332
333
339
343
344

345
346
347
353
354
355

356
3560
361
362
366
366

367
368
369
370
379
3%0
393
394

397
398
398

379

399
404
418
418
448
449

451

452
452
452
454




PA

D
n

DETAILED CONTENTS

The Law of Confidence
Privacy

Summary

Further Reading

Freedom of Association and Assembly
Introduction

Freedom of Association

Freedom of Assembly

Indirect Restrictions on Freedom of Assembly
Public Order

Summary

Further Reading

The Police and Police Powers
Introduction

The Home Office

Police and Crime Commissioners [PCCs)
National Crime Agency [NCA)

Police Powers in Relation to the Detection and Investigation
of Crime

Alternatives to Prosecution
Summary
Further Reading

State Security

Introduction

The Security Services

The Interception of Communications

The Intelligence Services Commissioner and the Tribunal

Parliamentary Scrutiny of the Security Services
Official Secrets

Emergency Powers
Terrorism
The Special Immigration Appeals Commission

Closed Material Proceedings (CMP)
Summary

Further Reading

ADMINISTRATIVE LAW

Judicial Review: Introduction, Jurisdiction and Procedure
Introduction

Judicial Review and the Human Rights Act 1998

The Growth in Public Administration

The Courts’ Interpretation of Public Bodies

The Basis for Judicial Review

Standing to Apply for Judicial Review

The Existence of Alternative Remedies

467
469
478
479

480
481
481
482
483
486
497
497

498
499
499
500
502

507
522
523
523

561
562
564
565
567
969
a7

974

24

25

27

DETAILED CONTENTS

A Matter of Public - Not Private - Law
Limitations on Judicial Review
Remedies

Default Powers
Summary

Further Reading
Grounds for Judicial Review |: The Substantive Grounds for Judicial Review
Introduction .

The Traditional Doctrine of Ultra Vires

Illegality

Irrationality: Wednesbury Unreasonableness
Summary

Further Reading

Grounds for Judicial Review Il: Procedural Impropriety
Introduction

Procedural Impropriety under Statute

Yreach of Natural Justice

Sumpmary

Further Reading

Commissioners for Administration: Ombudsmen
Introduction

Commissioners for Administration in the United Kingdom
The Parliamentary Commissioner for Administration

The Complaints Procedure

The Problem of Accessibility and Public Awareness
Reform of the Office of Parliamentary Commissioner
Commissioners for Northern Ireland, Scotland and Wales
The Health Service Commissioners

Local Government Commissioners

The Information Commissioner

The Legal Services Commissioner

European Union Ombudsman

Summary

Further Reading

Tribunals and Inquiries
PART A: TRIBUNALS
Introduction

The Range of Tribunals
Reforming the System
Recent Reforms
Summary

Further Reading

PART B: INQUIRIES
Introduction
Non-statutory Inquiries
Statutory Inquiries

574
581
589
591
591
592

593
594
594
597
613
619
619

621

622
622
623
642
642

643
bbb
644
643
bbb
651
655
656
657
657
659
660
660
660
661

662
663
663
bb4
665
bbb
672
672
673
673
674
675




xiv |

The Inquiries Act 2005
Summary
Further Reading

Bibliography
Index

DETAILED CONTENTS

676
681
682

683
701

—

Preface

The United Kingdom's constitution, while of ancient origins, remains both dynamic and
vibrant. As every public lawyer is only too aware, nowadays, the proper boundaries of consti-
tutional and administrative law are both increasingly wide and subject to debate. In compiling
any textbook on this subject, one of the principal preliminary tasks lies in defining the scope
of material to be included and the approach to be adopted in relation to that material. The task
of writing is made more problematic by the many and varied depths in which, and the means
by which, the subject is taught both in the United Kingdom and overseas. Full-time students,
part-time students, students on long-distance learning programmes and students combining
both constitrtiorial and administrative law within a one-year course, all have differing needs.
The aim it this book has been to provide sufficient detail to meet all such needs in a user-
friendly imanner.

4s emphasised in the introductory chapters, the study of the United Kingdom's constitu-
ticial and administrative law involves rather more than a learning of rules of law, and neces-
s.rily encompasses — over and above an understanding of legal rules — an understanding of
history, government, politics and conventional practices which form the foundations of the
contermnporary constitution. As a result, any constitutional and administrative law textbook
must incorporate sufficient information relating to such matters so as to enable students to
view the constitution in its historical, political and conventional context. In this book, I have
addressed the subject in this manner in order to provide a rounded, contextual explanation of
the United Kingdom's constitution, which goes beyond pure law while also adequately
covering the law.

As previously, the text is divided into seven main parts. Part 1 provides a general introduc-
tion to the scope of constitutional law, the sources of the constitution and the structure of the
United Kingdom. In Part 2, the fundamental concepts of the constitution are considered: the
rule of law, separation of powers, the royal prerogative and parliamentary sovereignty. In Part
3, the European Union is discussed. The material is divided into two chapters. Chapter 7
considers the evolution, aims and structure of the Union and the principal institutions and
their respective powers. In Chapter 8, the sources of Furopean Union law and the relationship
between national and European Union law are discussed.

In Part 4, the structure of government is discussed, Chapter 9 considering the role of
Prime Minister, Cabinet and the Civil Service, Chapter 10 discussing the concept of responsible
government and ministerial responsibility and Chapter 11 the devolution of power to the
Northern Ireland Assembly, Scottish Parliament and Welsh Assembly and local government.

Part § is devoted to the United Kingdom Parliament: Westminster. Chapter 12 discusses
the electoral system, and Chapter 13 introduces the reader to the House of Commons.
Chapters 14 and 15 are devoted to parliamentary procedures for the scrutiny of legislative
proposals and scrutiny of government administration. The House of Lords, its role, functions
and the current reform proposals are considered in Chapter 16. Parliamentary privilege is
discussed in Chapter 17.

Part 6 focuses on the individual and the state, covering civil liberties, police powers and
the protection of human rights. The subject of state security is discussed in Chapter 22. Part 7




