
Reemers Publishing Services GmbH
O:/Beck/Roth-Kindler/3d/02_TOC.3d from 19.08.2013 09:59:52

3B2 9.1.580; Page size: 160.00mm � 240.00mm

Table of Contents

Preface .......................................................................................................................................... V

Selected Abbreviations ................................................................................................................ XIII

Bibliography ................................................................................................................................. XIX

Chapter 1. Introduction
I. Freedom and responsibility in European Corporate Law ........................................... 1

1. European Company Law at a crossroads ............................................................. 1
2. The purpose of Corporate Law ............................................................................ 3

a) Regulatory philosophies .................................................................................... 3
b) Regulatory competition .................................................................................... 5

3. Key issues of legal protection in Continental Europe .......................................... 7
a) Capital structure ............................................................................................... 8
b) Organisational structure ................................................................................... 9
c) Protection of minority interests ....................................................................... 9
d) External control ................................................................................................ 11

II. Regarding the selection of legal systems under review ............................................... 12
III. The current legal policy background of this study ...................................................... 18

1. Diversity in the laws governing small corporations and the state of EU legal
policy in the area of corporate law ....................................................................... 18
a) Starting point .................................................................................................... 18
b) Low degree of “Europeanization” of the small corporation ............................ 19
c) State of EU legal policy .................................................................................... 20

2. The EU Action Plan 2003 on the modernisation of Company Law and
improvement of Corporate Governance .............................................................. 20
a) Overview ........................................................................................................... 20
b) Election between monistic and dualistic management structure .................... 21
c) Capital maintenance and changes in capital .................................................... 21

3. Reform Initiative 2011/12 ..................................................................................... 21
a) The EU Green Paper “European Corporate Governance Framework” .......... 21
b) “Reflection Group” and Action Plan 2012 ...................................................... 22

4. European private company (SPE) ........................................................................ 23
a) Status of preliminary work ............................................................................... 23
b) Registration formalities and control of legal conformity ................................. 24
c) List of shareholders .......................................................................................... 24
d) Transfer of shares ............................................................................................. 25
e) Raising capital ................................................................................................... 25
f) Status and powers of the general meeting ....................................................... 26

Chapter 2. Minimum Capital and Capital Protection
I. Limitations on liability and transfer of risks ............................................................... 27

1. Entrepreneurial liability ........................................................................................ 27
2. Limited liability and creditor protection .............................................................. 29

II. Fixed capital and minimum capital ............................................................................. 32
1. Liable equity capital levels .................................................................................... 32
2. Analysis ................................................................................................................. 34

a) Capitalisation .................................................................................................... 34
b) Sharing the risk ................................................................................................. 36

VII

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Reemers Publishing Services GmbH
O:/Beck/Roth-Kindler/3d/02_TOC.3d from 19.08.2013 09:59:52

3B2 9.1.580; Page size: 160.00mm � 240.00mm

3. International criticism .......................................................................................... 38
4. Most recent developments in national law .......................................................... 39

III. Raising capital .............................................................................................................. 40
1. The principle ......................................................................................................... 40
2. Cash contributions and contributions in kind ..................................................... 42

a) Contributions in cash ....................................................................................... 42
b) Contributions in kind ....................................................................................... 43
c) Flow back .......................................................................................................... 46

3. Analysis ................................................................................................................. 47
4. Pre-formation corporate liability .......................................................................... 48
5. The capital increase .............................................................................................. 48
6. Securing capital contributions in special cases ..................................................... 50

a) Shareholder loans ............................................................................................. 50
b) Shelf company .................................................................................................. 50
c) Formation benefits ............................................................................................ 51

IV. Other aspects of corporate formation .......................................................................... 51
1. The act of incorporation ....................................................................................... 51

a) Contents ............................................................................................................ 51
b) Form ................................................................................................................. 52

2. Analysis ................................................................................................................. 53
V. Capital maintenance ..................................................................................................... 54

1. Contributed equity capital .................................................................................... 54
2. Mere distribution of profits .................................................................................. 56
3. Constructive distributions ..................................................................................... 58
4. Shareholder loans .................................................................................................. 61
5. Acquisition of own shares .................................................................................... 62
6. Analysis ................................................................................................................. 63

a) Capital protection ............................................................................................. 63
b) Crisis parameters .............................................................................................. 65

7. Capital reduction .................................................................................................. 66
VI. Piercing the corporate veil (reach-through liability) ................................................... 66

1. Limitations on liability and reach-through .......................................................... 66
2. Risk to the company as a going concern, insolvency trigger ............................... 68
3. Analysis ................................................................................................................. 69

Chapter 3. The Structure of the Corporation
I. Organisational structure and plurality of interests ...................................................... 71
II. Organisational structure and limitation of risks ......................................................... 76
III. The members of the management body as “mandataries” of the shareholders ......... 77
IV. Delimitation of competences and hierarchy of the company organs ......................... 80

1. Principle of general competence ........................................................................... 80
2. Fundamentals of the company ............................................................................. 80
3. Personnel competence .......................................................................................... 83

a) Appointment and removal of members of the management body ................. 83
b) Discharge .......................................................................................................... 84
c) Limitations on personnel competence through employment law? .................. 84
d) Shareholder liability for ineligible managers .................................................... 86
e) Analysis ............................................................................................................. 87

4. Financial structure ................................................................................................ 87
5. Particular features of the organisational structure of large corporations ............ 88

a) Variety of organisational structures ................................................................. 88
b) The dualistic system ......................................................................................... 91
c) Company management (“corporate governance”) .......................................... 93
d) Legal status and function of the general meeting in the large corporation .... 94

6. Analysis ................................................................................................................. 95
V. Duties and liability of members of the management body ......................................... 98

1. Plurality of interests and conflicting obligations .................................................. 98

Table of Contents

VIII

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Reemers Publishing Services GmbH
O:/Beck/Roth-Kindler/3d/02_TOC.3d from 19.08.2013 09:59:53

3B2 9.1.580; Page size: 160.00mm � 240.00mm

2. General obligation of diligent management vis-à-vis the company .................... 98
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