TABLE OF CONTENTS

FFOF@WOF. veveeeeeeeeeeeeeeee sttt s e v
PPEJUCE ..o vii
TADIE Of CASES erveeeeeeeneaieeis i Xxvii
TADIE Of LEGISIALION ..o e Ixxv
CHAPTER 1 INTRODUCTION Rick Glofcheski
1. TIIEEOAUCHION ettt et esese st s s et ee bt eaes e s s s s s bbb SR 1.001
2. Sotérces Of @MPIOYMENL LAW ...eiviriiiieneiimieirie i 1.007
3. SEALULOTY FIAMEWOTK ..ceoeveieerimniieresi s 1.015
4, InSttUtional frAMEWOTK ....voveuiiiieiereseeies bbb 1.023
5. TIIDUNALS AN COUTTS - eveveeeieeteseeteseeeeseseseseeseses et eas s aes e e es s es st h b sh s b 1.028
6. EmploymentJay in HONG KON .....viuiimiiiiiiiniiiimininsii e 1.032
7. SHUCTAES OTTHIS DOOK ...v.eieeititce ettt ettt ettt 1.034

CHAPTER 2 THE EMPLOYMENT

RELATIONSHIP Rick Glofcheski

1. TIITOAUCHION . .. vveeeeeeeeseeeeteseaseseseeeese s ee e e esesesb e s ees e b e s b s b s bbb 2.001
2. EMPIOYMENE SEALUS ....ovvoveveiarsessesesissseesses it ss s 2.002
(a) Distinction between employees and independent CONTraCtOTS ........occvivimiieniiiiisiisiinncenes 2.002

(b) Characteristics of employees and independent CONraCtOrS .........ooviiiriiiivnicicinininens 2.005

(c) Legal consequences of a contract of employment ... 2.007

(d) Legal consequences of a contract for SETVICES ... 2.010

(€) BUFAEN OF PTOOT ..ot 2.011

(f) Question of fact or 1aw? ........cccoeerneeee T sonenesns d4SERET TR SO IR RS e sb s SRS VA ons 2.012

(g) Judicial determination of empPlOYMENt STALUS ........curriirrmiriisiisir e 2.014

(h) Relevant considerations in reaching an overall iMPression ... 2.021

3. Continuous contract of eMPIOYMENT .........oirrriiiieiiiie 2.042
(a) Legal significance of continuous contract of employment ... 2.042

(b) The 4-18 TEQUITEIMENE .......cuuverieeirisnisissssssse e 2.043

(c) Implied “global CONIACE” .......coovmririeirieieister i 2.045

(d) Effect of the 4-18 requirement on casual and part-time WOIKers .........coooovuriiisniinnnnens 2.046

4. Special categories Of EMPIOYEES .......vuvrriuiriiiiriiin s 2.051
(2) CHVIL SEIVAINLS .vuvveveaieieteeeissicaean s sssssss bbb 2.051

(D) MIIIOTS .ceeiniecmniinininsiiscsenisesnnsses s sassssssshsssescssssssbstassstsas s s b sasshass s st s e s st sasa s s s 2.053

(C) APPIEILICES .....ovvveruresisisisrisssssssserssssssasssssss s ssstss s s b s a0 2.055

(d) Contracts for employment outside Hong Kong ... 2.056

5. Problems in employer identification ...........cooeieeiemmeeneisi s 2.058




xii

TABLE OF CONTENTS
(4)-Employer identifiCation in BENBTAL 1. i bosnsiumurserossonssiom s sssss 2.058
(b) Statutory definitions/Of eMPIOYEL wumsmessosswsimmmusmisiisiionivorsusmmsssssacssiviississmsassrpsmssases 2.059
(¢) Complex employment arrangements .............cccoeeurieueiereuerereuesiieeeesesesesesesesesesesesesessensnes 2.060
(d) MUItIple @MPLOYETS ....eeviieieiiiiicieieeeeiee ettt eneneas 2.063
(&) Workerloan:anrangenvents. ... v sswwsssisssnsessn susssms dosisonis s o rie sovis s oves G ssssomis 2.064
(f) Workers placed by an employment ZENCY ...........coeueuerirrererereeirereeeiseeseeeeee e seeens 2.072
(g) Regulation of employment agenCies ............ccovereueeueriiiiceie e 2.077

CHAPTER 3 CONTRACT OF EMPLOYMENT Hong Tran

L. Introduction ..........cccccccuccuciiineceiiiieceee e .3.001

2. Formation of the contract ............... .3.002

(a) General principles ..... 3.002
(b) Capacity of parties . 3.007
(C) E1ements Of COMITACT .......oveveiiueeiieieeiiet ettt ee e eeneaen e 3.013
3. Tmplied teftns andiduties: ..o s o YT 3.024
() TPlISA BEIING o s rmmrvvsrmssss smsssssssssissisniosmmmsssasssassenssansssssssasasassossnsassssess senesonsansssensaspssss 3.024
(b) Implied duties of €MPIOYEE .......ocveiiiiieiiiieieieeeeee e 3.028
(c) Implied duties of EMPLOYET ......c.ccciiiiiiiiiieieeieeeeteeec et nneas 3.042
(d) Mutual trust and CONfIAENCE .........covrieriiiiiriiiiiceee et eeeee 3.045
4. EXPIESS TETTIIS .....vuveveeeeeiaieietetesceetese st csesess s ssesese s e sttt sese st s s eesss s saesesessnaseesesanesensanas 3.046
(2) COMMON EIMS .....vviiiiiiiiicie ittt b et s s enee e 3.046
(b) Restrictions on eXPIESSTEIINS «.ussssssssssssssisisnsssre e issssiiisiinisisssistinsmssiiossasinssssansnasarn 3.064
(c) The statutory framework of @ CONtract Of SETVICE .......ovvviuiveeiieeeeeeeeeeeeeee e 3.069
5. COlIECHIVE AZTEEMENLS .......cueerireeciteteiseieirisese ettt s et es e e sees s saeeesananas 3.078
(a)Nature of collective areeMENtS oo s s T R v
(b) Impact upon contracts of emMPIOYMENTt .........oeueveeierueuereiiieieieeceeeeeee e 3.079
6. Variation of contract of emMPIOYMENt .........cceveiiuereieriiieeeieieececeeecceeee e D) 3.082
7. Information and record-keeping under the Employment Ordinance ...............ccccoocoveo b fonee. 3.087
CHAPTER 4 REMUNERATION AND BENEFITS Susana Ng
L. INtroduction ..........c.ccceeieiiininicneiiineeceiee e : .4.001
2. Definition of Wages ........cccccecevvrvruenenn ...4.011
(8) TEOAUCHON vicirussssimssmivisssissiiisimisiniinmmssssenssrsssserssosesassansesesssensasssressssssssssnssnsassonsesssnsasssss 4.011

(b) Payments excluded from “wages” .

(c) Judicial determination Of “WaZES™ .......cccoiiiriiiiiiiiiieiie et 4.026
3. Paymnent OF WABES suusuesvsrssssnbins s ssissssss s smisiiiistin ssmmsmssons somsensaessssssenssesnessssnssmsnssosspacss 4.041
(@) TImINg Of PAYMENT ..ottt 4.042
(b) Manner and place 0f Wage PAYIMENT ......c.ccieieirieuiieieiicciece et se e ese e ees 4.047
(c) Remuneration items outside the SCOPe 0f “WageS™ .......covvivivieieieeeieeeee e 4.049
(d) Legal consequences of 1ate PAYMENT .......cocueuirirreuiiiieeieeeeiee e es 4.050
(e) Legal consequences of failure to settle aWards ............cccoovivieieieiecueeeeieeeee e 4.068

TABLE OF CONTENTS

(f) Further employers’ 0bliGatioNSs .........ciuuruuiuimiimieiisiisis s 4.070

4. DEAUCHONS FIOIM WAZES. c..-veveeeersemersessrssesseisessss e 4.073
(B) GEIIETAL .u.veoeeeeeeecaaneiise s 4.073

() EXCEPHONS .evverruremssemssssesssessees st 8 4.074

() Types of 1awful dedUCHONS .........rvuirisrisriserisisciis e 4.077
4.091

(d) Maximum amount of total deductions ............cccccoveuvns

(e) Legal consequences of unlawful deductions from Wages ... 4.094
5. End-of-year payment and DONUSES ........c.eueusriuiisiimemmmsciisiiss e 4.098
(B) OVETVIEW oovviniiniisisistisss s ss s 4.098
(b) Contractual nature of end-of-year payments ... 4.099
(c) Statutory requirements in relation to end-of-year payments ... 4.110
(d) Amount of end-of-year payment .........cccooeeinniinninnn. 4111
() Time Of PAYMENE .....ooovuieeiieiscieicisiiiicicn s ..4.113
(f) Pro rated enGhof-year payment .........ccoeicinmimnnininnnsses 4115
(2) OfFENCESNN...ovivrrriinirieteies e ..4.122
(h) DiSCrEtionary DONUSES .......c.vueirmeisirieieiieiiieisis e .. 4.123
(iecovery of Paid DONUSES .......ccoviiieiriririiieiciircis s .. 4.131
A Liability of principal contractor fOr Wages .........ooceeiieicinmmi e ..4.133
() THrOAUEtion: sxsswsasmsssmsmmnmssismaisrommns T vssesmmashsnsnesmasssanansase i I IR R e 4.133
(D) DEAINITIONS +.veoeeeveiuiciierinise s 4.135

(c) Liability of principal contractor and superior subcontractor
for unpaid wages of subcontractors’ eMPIOYEES .......ceweuciiriirininiiin e 4.142

(d) Liability of superior nominated subcontractor to pay wages of employees of

NOMINAtEd SUDCONITACTOTS ...vveveeeeteeeaieiietciie ittt 4.151

7. Mandatory provident fund SCREMES ..o 4.154
() INEFOAUCLION ..ovvevirieiiieiieeeeiseis e 4.154

(b) DULES OF EIMPIOYETS .....ouovuiiiiiiriiiirisiiess st 4.157
CHAPTER 5 LEAVE ENTITLEMENT Hong Tran
L. IEFOAUCHION ..ottt ettt s 5.001
2. MALEIMILY LEAVE ..vuvuveiueiaiiiiciiiie et 5.002
(a) Entitlement to statutory maternity lave ........oeeviiiemin e 5.003

() NOHICE .. eoeeeetseeseserese s sss e 5.007

(€) MAterNity LEAVE PAY ....evvereeiieiriiciraniesss st b 5.012

(d) Prohibition against termMIiNation ...........cocoiueeeirimemeiiieii e 5.019

(e) Prohibition of assignment of heavy, hazardous or harmful Work ...........cccooviiiniininins 5.026

(F) RECOIAS ....vviensssmisensassassesiusessensassasussssssssnssnssassssssssonsssssassesssssnsssnsnssnsssdsssdivsssassssnsessnsaisass 5.031

3. StAtutory NOTIAAYS ....cvoveveceiiiiicicinieiies st 5.032
(a) Entitlements to Statutory holiday ..o 5.032

(1) HOIAAY PAY vttt saess s s 5.036

xiii



Xiv

TABLE OF CONTENTS
(c) Statutory holidays interaction with general holidays ..............cccccvuiiicvinncnicincnices 5.041
S IR QETEBOS AT o covsnusninsvmevsnssennonvunssoniusnmne ssvuavsassiessosssss siss s voats A THVERE o3 Y SFHETH R GEITSRETS o voa s 5.042
(&) Entitlerent to:statutony 1est Aays oo aussammmrmmsmsmmmass i, 5.042
(D) WOTK 0N TESE AAYS ...ttt 5.050
(C) RESE AAY PAY ...ttt s et eb e se et a et as s e s s s nn 5.053
SLBICKLOAVE: ovsives ssiveveisumnssssmnsmsssusssssssiisssossuss sy ensmnss e s asasiias cEodissess NI S oo SRR e 5.054
(a) Entitlement t0 SICKNESS allOWANCE .........ocvivvieieieeeeeeeee ettt ereees 5.054
(D) SICKNESS AIIOWAINCE ......voveeveeeecee ettt e e e e e e et e e eaeeseesenneseeseesees 5.060
(c) Prohibition against terMINAtiON ...........ccvevviviiviiiiieceieeiee et eae et et eeeaeseeenens 5.064
() RecOrd-KEEDING «.cvmumsosmsmiusmmeisoms assim ri T ATAaTsaTT oi 5.067
6. ANNUAL IBAVE.........c.oiiiiiiciciece ettt 5.073
(a) Entitlement t0 annUal IEAVE ............ccoviucuriiiiciiiiiicieini e 5.073
(B)iGranting:of annual T68VE . mawasrsmmmmenssnnesismmsssss s s e 5.076
(€) ANNUAL LEAVE PAY ...ttt ettt 5.082
(d) Payment of annual leave pay upon termination of employment ...............cccccoveveverevererennns 5.086
(€) ANNUAL 1€AVE SHULAOWIL ...ttt e e e e eee et e s e eae e eeaeeneeneeens 5.087
(F) RecordReening: e s msmmse i i ssssnsesmnsshons issiesbssionsissitshatos 5.091
7. Other DENETIS .........oocuiiiciicciicc ettt 5.093
(@) JUTY SEIVICE vveuvievieuieieeiteete ettt ettt ettt et e e et e e e e e et et e eeese e e eae et e eaeenas 5.093
(b) Tyrphioon and tENSIOTIN worusrsssmvssininsms s s T e R e ess s 5.096
(c) Leave entitlements above the statutory minimum .............cco.cceoeeeeeeeeeveeeereeeeeeeeenenenns 5.102
CHAPTER 6 TERMINATION OF EMPLOYMENT  Farzana Aslam
L INEFOQUCTION ...ttt es s 6.001
2. Modes Of tErMIRAOI ouseeovsssivsvssmvsyomsssniassseismsnossssnssssssesrens vyt s sassiv 6.002
(a) Termination by mutual AGIEEMENT ..........ccoevveuiieeiieieeeeeeee e 6.004
(b) Expiry of a fixed-term CONIACE ........cccovueueuiiriiriiieiiieieeeee e e e 6.010
(€) FTUSLIALION ...vviiiiiiiiiiieeeieieiceiete ettt ettt tessenenese s eneses e benenas 6.018
(d) Death of a party to the contract of employment .................ccoveueuiriccencccececeeeceeeaes 6.030
(e) Dissolution Of the eNterPriSe ........ceeveerieriuiiieieeiieteeieee et 6.034
(f) Change of ownership 0f @ DUSINESS ...ccvurveiriiiieiiiiiceciee e 6.037
(8) Upon:notice by eherParty s mimssmmwsscsmmmss s am i s s 6.040
(h) Without notice by @ither PATTY ........ccocoerrreiriiiiieiecceeiei e 6.101
3. Disciplinary measures falling short of termination ..............ccocceuevevrievereresereseeeeeeieesereaas 6.144
4. DisCIplinary ProOCEAUIES .........ccvuviiueuriiireieiicieseis et s e st es s sses s ssesesennes 6.157
CHAPTER 7 EMPLOYMENT PROTECTION,
REMEDIES AND ENTITLEMENTS
UPON TERMINATION Farzana Aslam
O £ 707G 11 5 | e SRS 7.001
2. Employment protection and remedies for wrongful termination ...............cccocoeveveveverererenennnnn. 7.002

TABLE OF CONTENTS
(a) Wrongful dismissal at COMMON 1AW .....ovurimiiiiiiiiii 7.002
(b) Common law damages for wrongful diSmissal ..........oocuiieimniimmninn 7.003
(c) Wrongful termination under the Employment Ordinance ... 7.012

(d) Statutory compensation for wrongful termination
(€) Unlawful diSMISSAL .......cououiiimiiiiriiei s
(f) Additional remedies for unlawful dismissal ..o

(g) Unreasonable diSIISSAl ..........ovuiriririmeiiiiii e

(h) Remedies for unreasonable diSmissal ..........cocviiiiiiii e

(i) Compensation award for dismissal which is both an unreasonable and an

UNIAWTUL AISIMISSAL ....voveeteeeeeieie ettt 7.076
(j) Damages for NON-PECUNIATY 0SS .....rvuvverimiririsiicicins e 7.078
(k\) EQUItable TEMEIES ........cvuivimimiiniieieie e
3. Redundancy and 1ay-0fFS .........c.ccoiimmrii
(@) TNEEOAUCHIOI, .%ot
(b) Entiflemelit to Statutory SEVErance PAYMENL ......ococururmmirmmsimiimiinisiiss e :

(c) Eiigibility for severance payment in a redundancy situation
() Cireumstances not treated as a “dismissal” for redundancy purposes
(¢) Termination by reason of redundancy ...
(f) Exclusion of right to SEVErance Payment ..........ccoccoeeiiriiiniiininmiissss s
(g) Eligibility for severance payment in a lay-0ff SIUALION ..o
(1) EXCluded eMPIOYEES: .....ucuuvuruiieriiiiiiimememssisistsi s
(i) Amount Of SEVETanCe PAYMENL ........c.oviurueieiieseiseitrticiseicis s
(j) Timing and notification of claim for severance payment ..o
4, LONG SETVICE PAYIMEIIES .....ovrvteisissiesesstsseses sttt e
(a) Entitlement to 1ong SEIvice PAYMENT ......o.ouvviuiuriinisiiiiiinn

(b) Exclusion of right to long Service payment ..........owumiemrimnm e

(a) Payments due to employee upon termination ... 7.187
(b) EMPloyMEnt TEfEIOIICES ......vvuiiueiiisiieisisiis s 7.191
(c) Notification of termination of employment to third parties ... 7.193
(d) Post-termination obligations of @MPIOYEE ........ccerieiriiiiiiiiiiiiiiiii 7.196

CHAPTER 8 DISCRIMINATION LAW Kelley Loper
LLIDVBETIEW. «.oveveresermonerorsenenmassnsssssnnsassnsasassnsissbssssssisissssisnsssansasssasissasvssassssstisuusosadsngsionshethinotabnsnases 8.001
2. Background and CONMEXT ......c.eiueiiiriiiiiiiiiiininieiese e 8.003

(a) The development of discrimination law in Hong Kong ... 8.003

XV



TABLE OF CONTENTS
(b) Influence of human rights and constitutional jurisprudence ..............c.coeevvereieiererersinnnns 8.008
3. Forms and definitions of diSCrimination ............ccccevereiiirieiiesiieieieieee e 8.019
(a) Direct diSCriMINAtION .......ccovoveviiiiiiiiisesee ettt seeaeee 8.020
(b) Indirect diSCIIMINAtION ..........ccoiiiuiiriricieieireseientee ettt 8.059
e 2 L L aa i L T ——— 8.072
(d) VICtMISALION ...cvevevieiiiirieriieiieieieeiee et 8.086

(e) Vilification, serious vilification, instructions and pressure to discriminate .

4. Prohibited grounds of discrimination ............cccocooeveveiiviviiriieeeeee e 8.092

(a) Sex, marital status and pregnancy ............ 8.094
(b) Disability ......ccccoeevueevrrrerceeirnnns 8.097
(c) Family status ................... s B: 102
() RACE: s swvssniveressismummmnsnanonssssiisssvassmsivsasssmmresssesssiasssiss 8.103
(e) Anti-union discrimination and participating in a strike ....... ... 8.109
(f) Taking sick leave, work-related injuries and whistle-blowing ............ccccccooeveveierrererinnne. 8.111

(g) Multiple grounds

5. The scope of application of the employment ProvisSions ................ccoooveveveveveiereeeveeeeeeeeeeeeeennns 8.113
6. Bxceptions and defensSes ............ccoiiriiicienieeieesece et 8.139
(a) Genuine occupational QUALITICATIONS .......c.ccooviviiiieiieiceceeceeee e 8.140
(b) Otherexceptionsunder the DIDIO ..o ssiiismsseeniinsseseensassmsesasesensasasneenmssses 8.158
(C) OthEr EXCEPHONS ......veeeeieciiieseistet sttt ettt s sees s e ssesesaesesesnenen 8.162
7. Enforcement and remMedies ...........cocueuiuiuriniiucinnieie st 8.170
(2) TheEqual Opportunities CoOmMISSION. ... 8.170
(D) REIBIOS v st ssmnsassossssssssssssasasssaonsasasas bensassmronsassensrensasmsnsnsnsmaness 8.173
8. CONCIUSION ...ttt naaes 8.180

CHAPTER 9 HEALTH AND SAFETY AT WORK I —
THE SAFETY LEGISLATION REGIME,
THE INSPECTORATE, ENFORCEMENT

AND PENALTIES Rick Glofcheski & Ann Lui

1. INEFOAUCTION ..ottt se e b s s setenananeas 9.001
2. General principles of Hability .......ccococociiviiiieiiiiiii et 9.003
(@) 'Crmingl Hability: ;e mmsmnmsimsimm s suma i et dsssss it G enihfiesbhasss 9.003

(D) CIvIL HADIILY ...oovoeciecc et 9.010

3. Occupational Safety and Health Ordinance ............cooooeuoieiiuiveiiiieciciccee e 9.011
(8) IOVCIVABW: icovsunssssmissmmvismssssvssmssussosenssss sy s ies s s S S e S T S s e 9.011
(b) Duty on the part of the €MPIOYET .......cceceveiriiueiiiierieeeiee e 9.012

(c) Duty on the part 0f the OCCUPIET ......c.cveveuiiiiieeiiieee ettt 9.019

(d) Relationship between section 6 and section 7 of OSHO ..........cccoocvvvrieveviiecceeneecan. 9.023

(&) Diuty.on the:part 0Ethe empPloyee: ... bbb siiniviainiimesmsitistedy 9.025

(f) Proceedings for Offences ...........cccoocuiuiiiiniiniiciei e 9.028

(g) Reporting obligations under OSHO ..........ccocoiiuriiiiiuiieiieceeeceeeee e 9.030

TABLE OF CONTENTS

(h) Improvement and SUSPENSION TOLICES ...vvveeieieieieesieese ittt ennes 9.032
(i) Inquiries into workplace accidents and dangerous OCCUITENCES .........cvvumvemuriincrimcninnrinnins 9.034
() Regulations under OSHO .........ccuirnimsicimsisnsinsissscssssssssssissssnssissssssssinsssmssssnsssssssssissssins 9.035
(R)LCIVAL HABIIET 1orvvvrvnvimrssrssnersessssssssapsassessansassassssssssssssssstassssissessiss b iissanmsei inssisatnsnbantste s 9.039
(TC0AeS OEPEACHCE .uiivivvivemismmresscarorsersesmmmsommisnsssossssssunsuapssssossisssnssasssanssonrssrsdinsrasdisessmsnesh 9.040
WiBactoriesiand Industrial Undertakings Ordinance: ..sismamism ismiunssmimsessinis 9.043
() UONBENIEW s vceensonssisssisiiassnssss sissiesssnss svussos 17008 aovd 37 A ST ow e RSO R Soeovs asadosnss 9.043
(b) Duty on the part of the PrOPrILOT ........couoiiiiiiiiiiiii e 9.047
(c) Duty on the:part of the emploYee: .....ccccivvimissnmimmimmsimsssrsssssssssssissmostssssssssisssssvadson 9.052
(1) BUtden 0T PLOOE sy i i s s s T o soassis 9.054
(&) Notification of WOTKPIACE ........coviieiiiiiiiiiiii e 9.055
() Prohibition NOTCES .......oueieeeriereieeceieceiee et 9.056
(2) Proceedings-for offenOes suummessmemmssimsots s cosmsmss s s s s s oo s s atohs 9.059
(h) RegulationS Bader FIUO ...........cccoooiiiiiiiiiciccininissecc s sssssnsnnen 9.062
(1) CIVIL HBDIELY vt 9.068
() I COMBDEDIACHEE cvcocnvecicrismvsmsmmmms s s sdoeia i 9.069
SHORMON cvanit 1egislation: s sinsmmm s T T R 9.072
(a) Other relevant 18gisIation ............ccccoeuriiiriuciiiiiiieis i 9.072
(b) Provisions relating to children and young pe}sons ........................................................... 9.081
6. Role and function of the Labour Department in relation to health and safety at work ............. 9.085
(a) Inspection, investigation, enforcement and proSECUtion .............ccoecueeieicieivicieiieiencnenne 9.085
(DN TERIIINE, . fovrnssnvmsseoniuns sososima s os 60 4as0es osonianis sumssssass e nsoitsssst ows ians's 0 RS IARS S ST RS 4 4 9.087
o oL By L e e e Ty 9.088
7. Role and function of the Occupational Safety and Health Council ............cccoceeeioiriiincnnnn 9.089
(2) AIMS AN PUIPOSES ....eovviriiiitenieieieit ettt ettt ettt s ettt ea e ee et sees 9.089
(b)' Structure and funding ofthe: OSH CounNeil. ...t iciesmmisimmisssstssssasssssdoisssl i 9.090
(¢} 'Occupational Safetyr Chatter scsammnnpmemmvmmniampams b mmmiammin 9.092
Appendix A

Regulations made under the FIUO (Cap.59)

CHAPTER 10 HEALTH AND SAFETY AT WORK 11—
CIVIL LIABILITIES Rick Glofcheski
R G015 (0T L1 Loy (o) s AT 10.001

2. Negligence in the employment relationship ..
(a) Duty of care ..... . 10.004
(b) Breach of duty ........... .10.011

(c) Competent CO-WOTKETS .........ccoevveveeeeerereeeranns .10.014
(d) Safe PlaCe OF WOTK ......c.oveivieiiiieieeeeeceeeeeeee ettt nenens 10.016
(EISale plantandiBo0lS: oo s mmnrm s s e R T e e T e S 10.018
(£) Safe SYStEM OF WOTK ........cvoveeieeeeeeeieeeee et ss s eees e sen s eesenanns 10.022

(g) Deliberate harm caused by third Parties ...........ccceveviereeeiririeieieieieee s 10.025

xvii




xviii

TABLE OF CONTENTS
(h) Employee working Off-sie .ouvssisrmssssssimimssmsssnsssnisssssmsssisio ismsmssrgssssssses 10.027
(D) OCCUDALONGL SIESS, ...ooiesssmvmssvammmaniires oo aaoisnissastssmsivetssssasasonssesiner HEF TS0 10.031
(j) Causation and remoteness of dAMAZE .......cocevvevriiviiieiiiiiiiiiiei 10.033
) D BEENIEES counussswvsvssnvvsss sovimsssenssseonsensvsnsbshsies sbvs s sons o urGREN RS 444 R Ne1 45 ORVER RSV SRS OSSR e 10.034
B NACATIONS THABTIIES :5somusssce susssunssnseinsasn o oisss sarvams somses oy as Suais o s nassas shdosb s Spn s S gemmpess 10.040
4. Breach of StatUtOTY QULY ......c.oiiiiiiiiieecc et e 10.049
(a) Breach of statutory duty in general ...........ccocoveiiiiiiiniivriccccecccce e 10.049
(b) Advantages of breach of statutory duty over negligence .............ccccocoevvicinncciinennn 10.054
(¢) Statutory dutyison-delepable wumsmamsmsssmmn s s s 10.056
(d) Ambit Of [€ZISIAtION ..e.viuiiiiiiiiiiiciee e 10.057
(€) CAUSATION ..ttt et sttt b et et et ae bt e s e s e s e es e es e s e st beebesa et s e eneanen 10.070
B T 1 o 10.072
5. Employer’s liability as occupier of the Work premises ..........occoeeeeerieieenincenieeeieeceieeeians 10.079
(a) Occupiers’ liability in GENETal ..........cccouiuiiiiiiiiiiiiiiiieecee e 10.079
(B) ' Who! 158 OCOUPIEET. cxssssssmsinsssssssssusisnssvsrsmosmnmssysesssssoi s st s sy s ssasssvensscisss e 10.086
(6) WO T8/ VESIEOT? isunssimissossnssons s siviassasiasssstsaasisnseais shersssansrasssr st 501 sMENT S RVoms Tevorsaviises 10.090
(d) Meaning Of PrEMISES ......c.ccruiiiiiiriiiiiiiiieiie ettt sa s ree s 10.095
(e) Extent of the common duty 0f CAre .........cceviviiiiiiiiiieicece e 10.098
D i 1 Tel T 10.117

CHAPTER 11 HEALTH AND SAFETY AT WORK ITI—
STATUTORY COMPENSATION FOR

WORK-RELATED INJURY,
DISEASE AND DEATH Rick Glofcheski
1, DOECOAUCTON v eisosoisssessissnssssinasssass somssss aruins sassvonssusss oo Foonesnasoins s HH IS RS IR PSR ToeTovama SR RS 11GA
2. Employees’ Compensation OTdINANnCe ............ccccceuecvcoiniiininueneninieceeieeessessesssasansessasaeenes 113002
(a) Overview of the ECO TEZIME .....ceeviviiiiieiieieieiee et ereeeeere e eesees e ..511.002
(b): Contract:of SErVICETEqUITEMBIIL uvessssmmsssnsssmssmsrasrmsmas morsemmtssas s s Nge s 11.015
(C) INJUIY DY QCCIAENL ...ttt 11.023
(d) Arising out of and in the course of the employment .............cccocoiiiiiiniiniiins 11.034
(e) ‘Occupational diseasesunder thelBCO' issusuussssimmsssomssssesimmssmssrms s 11.067
(f) Sections 5(2) and 5(3) limitations on Section 5(1) ECO claims ........ccoccceeiiieiennininnnnns 11.073
(g) Notice requirement and 24-month time Hmit ..........cccovvoiriiiiiiiiie 11.089
(h) Medical examination and treatment under Section 16 ............cccovueeevriiiiciiiiiiiniiiiiianns 11.094
(1) Calculation Gf COMPENSAION, cusursuussosms osmmgs i sy e s E s 11.100
(j) Commissioner’s certificates under SECtion 16A ..........cceeevuerieeeeerieereieeeeceeeeeee e 11.123
(k)'Ordihary and Special AssesSMENtBOATAS: .......cccvsmmimimissimismsismmmssisssssisassssesninens 11.131
(1) Review of perioQical| Dayiiients: ..q.memsssssnomssvssuins smsb s soimmss s mans s 11.142
(m) Role of the courts in ECO ClAIMS ......c.ccoeieuiiieieeieeiesieeeiee e 11.145
3. Pneumoconiosis and Mesothelioma (Compensation) Ordinance ..............ccoceceevvenucccicennnnes 11.155

TABLE OF CONTENTS

(a) PMCO regime AN GEMETAL ...cecvrvnnrnrennnsererensessnesensssssssississssssossssssssnsnissasnsesinndssinssonsssnensis 11.155
(b) Qualification requirements and time HMitations ... 11.160
................................... 11.162

(c) Types of compensation and payment .

(d) CIRIMS PIOCESS wvvvvvsuserrresssssserisss e 11.166
(e) Role OF hE COUIES .eveviririereeeeteeeseretesssesessseseseseesesasasasssnssesssssasestsssssssssssssnsssssissnsssnenssnns 11.187
(f) False Statements .......cocooomriiieiicisiinnniinnnns . 11.194

4. Occupational Deafness (Compensation) Ordinance
(a) ODCO regime in general ... 11.195
(b) Requirements for COMPENSAHON. ...ivcomiummsiesimaesaoncanrs 11.197
() Claims PIOCESS «euvuuvueivusnisrisrimsisniississssis s 11.200
(d) ODC Board decisions, reviews andappedls swsusmas oo 11.204
(¢) Compensation and coverage for hearing assistive devices ......cccceeirinennnns 11.209
(f) Rights at common law and under other enactments ............ccoooveviisrisciinnnnns . 11211

(g) False INOTDIEION ...ovvviiiisiiisiis it 11.212

CHAPTER'12 PERSONAL DATA PRIVACY

AT WORK Pattie Walsh & Alison Hern
INTIIRIGUCHION ...vcvvrvenreneereceeenneteneisestsnesenesteaessssessessesssnsssnssasessstessassstasiorsasssssssssasssssinesnsesssvsss 12.001
2. 2SONAL AALA ....evvrveveeeeeeietete ettt ettt et ea et 12.002
(2) INLTOQUGHION ..ovvvvvvruriaerisrinirssssssssisssssssssssssssssssessse s ssbs bbbt 12.002
(b) Definition of personal data ............... et SR SR SO e e RS 12.007
(c) Relating directly or indirectly to a living individual ... 12.014

(d) From which it is practicable for the identity of the individual to be directly or
IAEEEHEY AECEITATNEM .....covmsmi st suissssesissirssivassos nsessrasiveoepsaysrsss 12.017
(e) In a form in which access to or processing of the data is practicable ...........cccoovnnnine 12.018
(EINDALAUSETS: susivoserssssvimsevasmsssvimsnsussionibossssnssvncsasssssssnseseansssonsenssasaaseson ... 12.019

3. Collecting and compiling employee’s personal data ...

(a) Introduction ..........ccceeeereieineniceeiieicicnens 12.022
(b) Collection of personal data ........ccccceceevecciureininnnns . 12.023
(c) Collection of personal data by lawful and fair means ..........ccccccooeveeniiiniiennnn, .12.028
(d) Data subject to be informed whether it is obligatory or voluntary to supply data .......... 12.029

(e) Data subject to be informed of the purpose for which data to be used and

persons to which data will be transferred

(f) Data subject to be informed of right to access and correct personal data ........ — 12.039
(2) REPEALEA COIBTIION .rvororerarrrnsmsmamsnsonsascsssessasssassrorsnsssnasssrsnssnssss ¥ET ST EITo TS HRAO ISRV Sos 12.041
(h) Personal information collection StAtEMENt ............oceuruieurirreririemineiiceieesse s 12.042
4. Accuracy and duration of retention of personal data ...........ccooeeirmeiireiciciiee 12.043
(AYNINIOAUGTION ... c.rermnrsenssmssessasnsnsrns sensnsessassonbesss3565sE A FoREEOR TR SOR v O PSR G esa 8y 12.043
(b) Accuracy of Personal data ...............c.cceuevereeueireneeseeeseieeeeseseese e ssaeseas s sanaennaes 12.045
(c) Rectification of inaccurate Personal data .............occeereerririeeurcuniieieniesniinsernennsassesnes 12.048

xix



XX

TABLE OF CONTENTS
(d) Notification to third parties of iNACCUrate data ... 12.050
(€) Retention of Personal data .........oocuerieerimiiiiiiniiis s 12.054
5. USE OF PEISONAL QALA .....ovvurrirrisisniserisess s 12.061
(@) TIEOAUCHION +..overierrisresseisessess s 12.061
(b) Use of personal data with prescribed CONSENt .........cveuveiiiiriiinisisninisisnes 12.062
(€) Data USE EXEMPLION ...cvuruirrisrirsrssssseseiseie ettt 12.067
(d) Implications Of NON-COMPUANCE ......vuiiurimiiriiiieiiiiiis e 12.068
6. Security Of PETSONAl AR ........co.erurivriseeiisis s 12.069
(2) INIFOAUCHION ...vvovueriirininiieiieisis sttt s 12.069
(b) Duty to prevent accidental use or misuse 0f data ... 12.072
(c) Implications of NON-COMPUANCE ...v.vvuivirirsiineiiiiiiiiciis e 12.074
() POIICIES .vvvrvoveoeeeeeeeseesesia s cese s s 12.075
7. Information to be generally available ..o 12.080
() TEOAUCHON ...ooveeereeseeimesincise s 12.080
(b) Availability Of INFOrMALION .......ovuiieeirerieieiiisiii e 12.081
(c) Implications Of NON-COMPLANCE .....vvvvrmruiiirinriiiiicisiss e 12.084
8. ACCESS 10 PEISONAl dALA .....courvuiieisiiserireiseiseisise s 12.085
(2) IIETOQUCHION ..eoeeeeaeeeeceicinersesse s 12.085
(b) Making a data holding TeQUESE ........ocviriiiiiiniiiiiicii 12.087
(c) Making a data aCCESS TEQUESE ......rvuruuruuiimiusiiiiiin s 12.088
(d) Compliance with data ACCESS TEQUESE .....vuuiuuruiiiiiiimiimniirsi e 12.093
(e) Circumstances where a data user must refuse to comply with a data access request ...... 12.105
(f) Circumstances where a data user may refuse to comply with a data access request ....... 12.109
() Notification of refusal to comply with data access request ... 12.110
9. Datd COTTECHION TEQUESL .vuveververiersrmersesisesiss sttt 1R N2
(@) INETOAUCHON ..eeoeeiaeeiecieieie e O 12 M2
(b) Compliance with data COITECtioN TEQUESE .......c.uvirmriimmrininieisins 2.114
(c) Circumstances where a data user must refuse to comply with
2 data COTTECHON TEQUEST wvuvvvuvvecueiiniieseesesesseasies e e 12.116
(d) Circumstances where a data user may refuse to comply with
2 data COTECION TEQUESE .....cueviuiueririrerriireits sttt 12.118
(e) Notification of non-compliance with data cOrrection reqUESt .........oovvrviiiirisiininnnens 12.119
() EXPression of OPIMION .....o...ovumriustisrrseriiiiesiessas s 12.120
(g) Penalties relating to data access request and data correction request .......c.ocooeveieienenn 12.121
(1) LOZ DOOK .ervercvmneeeeiasessrse s 12.125
(i) Service and language Of CeTtain NOLICES .....vvuuivurimrriiriirisssisssi e 12.128
(j) Circumstances where personal data is exempted from data access requests .................. 12.129
10. Exemptions from the provisions Of the PD(P)O ..cvoveiirecerieneisiinencsesssssessessisiestnsassssines 12.130
(@) IIHTOAUCHON ©..vooeeveseeevaeuinas s 12.130
(D) SEATF PIANMING .vorvveeieeeiiiereererisris st 12.135

(€) EVAIUALIVE PTOCESS .vvvcvuivrrmrrsriesssssssssessetstaseiss s 12.141

TABLE OF CONTENTS

(d) Personal Teferences ........comwruseriiussunieess

(e) Legal professional privilege

11. Transfer of personal data to a place outside Of HONE KONG woooovvvvvnssnrrsmmsmssssssmnssissesees 12.153
(a) T R rTe RS REEEEEE S 12,153
(b) Circumstances in which transfer of data outside of Hong Kong will be permitted ...... 12.154
(c) Data user has taken all reasonable precautions and exercised all due diligence ........... 12.155
12. Responsibilities of the Office of the Privacy Commissioner for Personal Data ........ccccceeene 12.159
(a) TROAUCTION Loorvermnrsrissemsiriess s ssnsrssesseese 12.159
(b) TNSPECHONS ovvvserviensssssssssssssssssmmmmmsss s
(€) COMPIAINLS woverervvvvrnrsssmmmmsssssssssss s
(d) Investigations
(e)» Power of entry of premises for inspection or TNVESHZALION ..ovorvrisrieriimemmniseisicnees 12.174
(f) Obstruct or hinder inspection OF INVEStZAION ....rvwwmrivumsirrrsissssrresss e 12.176
(@) ENFOTCEMENENOHCES oot o0 12.177
13. Offences and ¢¢ T RLLITe AR EEE S . 12.183
(a) Contyaveation of any requirement under the PD(P)O et 12.184
(b) Knoyvingly or recklessly supplying Information ... 12.185
(exSupply of false or misleading IFOTMAtON .....ovvesrewerrissssssris s 12.188
.d) Liability of employers and principals ........... BTSSR SUPRRR TSR RISS SR 12.189
() DIFETICE everrssesssesssssosisssss s s 12.191
() Individual claim fOr QAMAZES w.oooovrsssversssnsss st 12.192
14. Personal data privacy compliance and codes OF PraCtiCe .......ovveveurimmmssensniscusisisisinsensenss 12.194
() THEEOQUCHON ovvrverersssssssssssensssssssssss s 12.194
(b) Code of Practice on Human Resource Management ......cooecrmssessesesssssosisinssssssesss 12.197
(c) Code of Practice on the Identity Card Number and Other Personal Identifiers ............ 12.221
15. GUIAELINES ..v.vvrrvreeeeacerinnssebisss s s 12.229
(2) TEFOQUCHON .ooooverannirrressiimmmssss s

(b) Application of the Monitoring Guidelines
(c¢) Evaluating the need for employee monitoring and its impact on

PErsonal data PrIVACY.....evvwesssrrrsssssssssssssssssss s 12.235

(d) Managing personal data obtained from employee monitoring

CHAPTER 13 CROSS-BORDER EMPLOYMENT Farzana Aslam
1 THEEOAUCKION. +v.rvevveseenecmeessonsenmssssssdasiassssssssssasssssessiansesssssssssssassssessastussiustanssmasiss st smsensstsesstaes 13.001
2. The contractual arrangement: secondment, dual contract or direct hire? .cocvmvrevnecesiincns 13.002

(a) Secondment ........cooeevveerininns

(b) Dual contract .........cocoeeeervecueess

(c) Direct hire .....ccccovevenesecerscsunnseas

3. IMMIGration ......cccoeeeeevineneerienninnnsnens

(a) Employment visa

(b) Liability for work-related injury sustained by illegal WOIKET .......coovirviniiiiiinisnsennenss 13.036

xxi




xxii

TABLE OF CONTENTS
(c) Other immigration schemes for professionals and graduates ................ccccccccueueurueeennn. 13.039
(d) Unskilled and semi-skilled 0Verseas WOrkers ............c.cocoeueveviiueeioseenseeieesceieeeneeens 13.041
(&) Reoruiting from Mainland Ching ....uupmmmseremsimmmsnmiasimiiiiaiionmsmosstsonse 13.044
(f) Foreign domestic hEIPErs ............ccccuiiiiiiiuiniieee e 13.048

e TAXBHON. Lot o0 c0esueieuie iimsafarnssnnssisnsennsassssponsasorsassonssusssnnsionsessssussssisns seiado sses sisssmsnassimsisssmsis s snes 13.051
(a) Hong Kong emPplOYMENL ........c.couiiiiiieieieieieieieieectceeeececeeee et eeeen e e esesesssenesesenas 13.056
(b) Non-Hong Kong employment .............cccciiuiuiiiiieeeeeeeeeeeeeeeee e 13.065
(c) Duties of employer and employee upon employee entering or leaving Hong Kong ....... 13.068
(d) Contributions to retirement SChEMES ..............co.c.ovveveieieeeeeereeeeeere oo eeree e erereean 13.074

5. DISPULE TESOIULION ...ttt s et eee e s e eeeeseeen 13.076
(2) 'GOVOENINGIAW: wcvrvsssmunmsvsssnses it iiisiissessmessesssssssnsassessssessmesess sssnssssanssseasessssstds emcoss 13.077
(D) JUTISAICHON ...t 13.092

6. Employees working outside of Hong Kong
(a) Employers’ liability for work-related injuries to employees working outside
OF HoNg RONE 550 cmvmmmnmimismesseamasesssessmsresmossosssssessorsessssssssessedionsonsssdsasmssmssssosssvsisiss 13.100
(b) Applicability of ECO to work-related injuries sustained outside
Of HONG KONG ...

(c) The Contracts for Employment Outside Hong Kong Ordinance

CHAPTER 14 CHANGE OF OWNERSHIP Puttie Walsh & Alison Hern

1. Introduction

2. Employee’s position and rights on a change of ownership of business

(a) Introduction

3. Continuous employment

(a) Introduction

(c) “One employer”

4. Bffect of change of ownership on obligation to pay severance payments

(a) Introduction

(b) What is a change of ownership of BUSINESS? ...............coouiveveeeeeeeeeeeeeeeeeeeeeee e
(¢) Termination in accordance with section 6 or section 7 of the

Employment OrdiNance .............cccuoeuerriiniinriiieeeeeseieseee e eaes e 14.019
(d) No severance payment where employee consents to renewal/re-engagement

with new owner
(e) No severance payment where employee unreasonably refuses offer of

renewal/re-engagement with new OwWner ..............cocoooevevevennnn.

(f) No account must be taken of fact that owner is to be substituted

(g) Connection between previous owner and new owner .

(h) No requirement for new contract of employment ...

(i) Renewal or re-engagement

TABLE OF CONTENTS

5. Effect of change of ownership of business on obligation to pay long service payments ........ 14.036
(8) TIEEOQUCHION ..ovveeeresssosmmssmmssss 14.036
(b) Termination in accordance with section 6 or section 7 of the

Employment OFINANCE .vvv...uuuiiveeeierreiiss e 14.038
(¢) No long service payment where employee consents to renewal/re-engagement

VTR TIETV ORVEIEE 1ovornnensisisssisiasosssnss issosssstebisssasssesssisssssssssssissssusvonsuossnsnsvascessinassbonsssvessvass e 14.039
(d) Unreasonable refusal of offer of renewal/re-engagement with new owner ..................... 14.040
(e) Connection between previous OWner and NEW OWINET .........eueuiereinrucininiseisisetisisesncns 14.041
(f) No requirement fornew contract of employment .......cccuaimisniismemin s 14.042

6. Effect of change of ownership of business on liability for unreasonable termination ........... 14.043
() TETOAUCTION 1ovvooiitsriei s 14.043
{(b) Termination in accordance with section 6 or section 7 of the

Employment OrdiNANCE .........ocvreuseiemsiisssiisecissesssensesssssisssssssss s sins 14.047
(¢) No remedies, for unreasonable termination available where employee
consents, (o 1enewal/re-engaéement WIth NEW OWIIET .vevveveiiieiieieieieeteeee e 14.048
(d) No'reredies for unreasonable termination awardable where employee
unreasonably refuses offer of renewal/re-engagement with new OWNer .........c.cccocevne. 14.049
(&) No account must be taken of fact that owner is to be substituted .........cccoocviininninnnns 14.052
(f) Compliance With all TUIES .......ouiurieiiniei i 14.054
(g) Connection between previous OWNer and NEW OWIET .........c.ocurimrirmnmmnimrisnrsrenecess 14.055
(h) No requirement for new contract of employment ..o 14.056
7. Effect of employer insolvency on the employment of €mplOyees ..........ocovriiniiiiiininninincins 14.057

8. Preferential rights of eMPlOYEES ...ucusisassmssmismssnssmsiissmssinsassssissssssasesssssessssssesssnsiss 14.058
(a) Company is a limited company ............... ... 14.058
(b) Relevant period. ........u.mvesvessersssrsmnseses ... 14.062
(o)tReleyantidats «..oucomussssmmmmss s ... 14.064
(d) Company is not a limited company ............cccceeevene ... 14.065

9. Protection of wages on inSolVency ..........ccccceoevermecveeenenenninns ... 14.069

(8] IOAUCHON unmisvmsismssmmsmansimiamisssmmmrssiserarss ... 14.069

(b) Protection of Wages on Insolvency Fund Board .............cccceeviiee ... 14.071
(c) Funding of Protection of Wages on Insolvency Fund ..........cccoceevneee. ... 14.072
(d) Payments from the fund ..........cccoeoiiiiiiiniin ... 14.074
(e) Entitlement to apply fOor payment ............ccocerierininiinniee s ... 14.076
() EX GTAIA DAYINCIIE ovovovosonesosssosnonseansesnsisssbsitasisesssssssassssstos siiessssdsissssossvssomsnsg sfsmsnassssvsssseses 14.084
(g) Statutory cap on amounts that can be recovered ............c..c....... S R R SRR 14.089
(B) Change INBEIATY .ssnsmmmsssmmmmamerss s smsasesosmionmisiyossanserassssssilosssscnds 14.092
o o) Lo 1 s 14.095
(j) Verification Of aPPICALION ........cceueueurueeneeereesiririniiiseaninssesssiessssssssstssssssssssssessssassssssees 14.098
() SUDTOZALION ..oveeeeiieicieiiicieieei ettt b et ss s e bbb 14.099

(DU ConCIUSION: commen s s e o ST M S R R e H 14.101

xxiii




Xxiv

TABLE OF CONTENTS

CHAPTER 15 GOVERNMENT EMPLOYMENT

CONTRACTS Earl Deng

L IO AUOTON i ossiasivionnmismmsssossissssmssisiions sismassss osias s it ansasnsasssseasmssensassansonsssvesstonsomnns 15.001
(a) An intention to create legal relations ...........c.ccocvveeueiiieieuireiei e 15.002
(b)) Basic Lot causamnssmmmssasmmssswads ... 15.005

(G SAIOTYTIEIES ovessossossrsvsunmmossonssssvasstsss Fomsiisstieenmrarnsassonssonsen ... 15.009

2, Government eMPIOYEES viuuiuimisiinsiiisisivisismisisnmmermensssssosssessassorsssrenssanssensserasesesonasensasssses 15.016
(a) Structure and scheme of MANAZEMENT .............c.ovoveveveeieeeeeeeeeeeee oo 15.016

(B): CiVil BEIVANES 1.vcssiususmssnnssissmssssssatissssianassinmsmmmnserassasarbsmassonsenenssors sssnpws sensssenomsssosensasssnsnisins 15.027

3. Termination and diSMISSal ............ccceeiiimirriiieieiieceeeceeeee et se e eeee e 15.065
(2) TEIMINAtION ......ooviiiiiiiiiiie ettt st ee et eseseeneeees 15.066
(D) DISIMISSA] irvrmmvmminssismisisncsmmaseeseaseesenssasonssssssessmsnesssssssressrssss sesssssssosssssonasssossonsasssss ssasessss 15.076

(€) JUICIAl TEVIBW ......ceceoiieiciciciec e ee s e 15.085

4. Retirement and PENISION ..........cccuevueuiiiiueiiininiinietcieie sttt ses e es s eneeen 15.109
(@) Criteria for FEHIBMENE .......oovveveiieieeieeeeeeeeeceeeeeeeeee et 15.110

(D) PENISION ...ttt ettt es e e et e e n s 15.120

CHAPTER 16 TRADE UNIONS

L INETOAUCHION ..o e et s e esees e eer e 16.001
(a) Sources of fundamental FIGNLS .........c.ovvueviviieceeeececeeeee e 16.004
(b) Regulatory frameWOTK ..........couiueviiiieeeceeeeeeeeeeeeee oo e e ee e 16.007
2. Registration and regulation of trade UNIONS ................o.coueveeeeeeeerieeeeieee oo 16.009

(a) Registration of trade unions

(b) Restrictions on trade UMIONS ...........oooweuireeeeeeeeeeees oo
(c) Trade union federations ...............
3. Major labour organisations in HONg KONE .........co.co.iviviiieioieieeeeese oo, 16,025
(a) The four major 1abour OrGANISAIONS .........ev.evveieiecieececeteeere oo eoent 19:035
(b) AFlIAted UNIONS .vvviieieeceeeeeeeeeeeeeeee e 16.039
(c) Work of the labour organisations .............c.ccooveeivevevieieeeeeeeeeeeeeeeeeeeeeeeeeeeseeee Yo 16.040
4. Rights and immunities granted to trade unions and MembErs .............ocoovveeveevrrrrrrereennn. 16.041
(a) Legal status of @ trade UnION ..........cccivmmivimnseiissiisianessssessmssessassanmessessessessessasnsessossenss 16.041
(b) TERAC AISPULES ouveusssimmsmussmsssssise e mmmsss disissaisssman fooussssonsesssnsassnnsssssassmmssesnsssassass 16.042
(c) Immunity from criminal ProSECUtION .........c..vvevervreerereieceeceeee oo 16.044
(d) Other rights given to trade union MEMDETS .............ccoovueveveiveeeeeeeeeeeeeee oo 16.045
5. Recognition of collective bargaining and collective agreements ................ocoovveeeereerrerenenn. 16.046
(a) Historical back@round ...............ooveueioieeeeieeeeeeeeeeee e 16.046
(b) NO Statutory reCOZNIION .......vvreverreaeeeieeiesiesieseee e es et eeeee e enaes 16.049
(c) Terms must indicate intention to create legal TElations ...............cocovevreeevveierereeenrennn, 16.050
(d) Collective agreement incorporated into an employment CONtract .............ocveveeeveenn.... 16.051
6. Protection of trade union members against diScrimination ..................ocoeeveverererererennnn., 16.052
(2) Right to trade union MEMBETSHIP «.......o..vverveivieececeeeeeeeeeee e 16.052
(b) Right to become a member of a registered trade UNION ............o.eveeveeveererreererererseennn. 16.053

TABLE OF CONTENTS

©) Right to take part ih theactivitiesof 2 1Eade Union uswsmeasssnmssmsssmessvssimmms 16.054
(d) Right of association to form or register a trade Union ..........cccoceoeveiniiiiiiiiiiiiicieicins 16.059
(e) Employer must not prevent or deter employee from exercising his/her
FAASIIIONTIERES. vovcouerscusonssnsssnarnsesasenrassiassdssies saisinssissssssisssssssiishusssissssessssssivssansosionss 16.060
(f) No offer of employment may be made conditional on avoidance of
trade union affiliations and ACHVILIES .........ccccvieiriiriiiiiiiiitiiine s
7. Resolution of trade diSPULES ..........vvuuivumrimirieriiiii s
8. RAGNT 10 SEIIKE .rrvvvveeeries e
(a) Meaning OF BBITIRE .. cunsesnsssonersasassnunmonarsnsnesnsassonponansmsnasnesssess AFEERESR SESSFERRERS RS ViRb TR AT R A pap s
(b) Frequency of industrial ACtON ...
(c) The relevant freedoms ........cccoevvvimreinniinniiniinss
(d) Right to Strike and the Public Order Ordinance ..
(e) Right to strike and the Employment Ordinance
9. Other types Of Industrial ACtON ......c..viiiiiiiii
CHAPTERY7 DISPUTE RESOLUTION Duncan Abate
1 TOEO@IGTIOIT v vevevveseiet ettt ettt b ettt b et 17.001
ORI INIROOT THIDUNEL oueuovsnsis sravsseesssasvsusassanss ssavsussssssnssses anissontsn e i erubinsasansonsnsss sesssnomsmasss svanssen 17.002
NN diction of the Labour THBWOAL 4. iimmmieimsemmsmsmsnsssssssiasssssarassassssss 17.004
4. Limitation periods for Labour Tribunal claims ..... e 17.022
Shlvabaiit Tribunal Procedure q...cmmsmmmmmimmmmsmmmmsissrimsi oo 17.027
(a) Condition for commencement of Proceedings. .......ocovuvuueeiiiiiciiiininiiincs 17.027
(b) FAling OF CIAIMIS crvissssimvsinssiviarissrsmnssnssussrossastsssmsarsisssssssssssessmssnssesssmms sisiassuseussbessssssssnssssssss 17.030
(€) Pre-heating PrOCOAUIES i ssurissemessisnsssssmosasssssysssssissssiustassastasessatossonssmmssssssussasssssasss 17.033
() THE REATING .....oi00s0mems5ss0swmtssmvvovvsvesssnsssonsisnsssansnss ossss s 33 vorassasvsssssas ssnssasovon soshswonvsvioisassvoss 17.039
N 6 R 11 KL £ R —— 17.048
() Settlement and adjOurnmEnt ... o .17.052
(B)REVAEH....orssesnsmssosssnssssesasnssussassapesispisessvosesasssssss .17.059
(D) ADIBAL. ..ceosoernesssnsmrsrasmessanemsnonsassssseses iHAFEEFHHTETESHE AR EAHIHHS IR RS ORRE SRR SRR S TS 17.063
(0, TEGSER . s coensemeansnsassmssansasspmnsensnsssassasasorsansnssh sbisb TEH RS B EoR TV HEAH IR S S SRR S BRSSO TV 17.071
6. Minor Employment Claims Adjudication Board ...........ccoccoviiiiiiiiiiiis 17.074
(2) TUEISGLCLION v ..v s vonssenssensasnonsnssnsossenseansnsusssssssnsssnsnnss fARaTHEE38HERHSSHOToTE0E 040 S0HAYA o013 s hmnch o8 T 00 17.075
(b) Practice and ProCedure............cceeurueuiiirmrniniereeeiee st b s 17.078
(€) Review and appeal .........cccvveeeniicininiiiiiiiieneee e s s s 17.094
7. Labour Department conciliation and dispute settlement ... 17.106
(a) Voluntary conciliation service of the Labour Relations DiviSion,.........c.ceovivecininicienes 17.106
(b) The Labour Relations OrdiNAnCe ............eeeveueeeerieueininiienceiees e 17.113
(€) ATDITATION ....c.eveieiieieiccetc ettt a e 17.118
(d) BOATd Of INQUITY ... vttt 17.124
(8) MEIATION .....veveceieeie ettt e ea et 17.134
HIWAEY, .......co0rionsssscsorsmonnsssnsnsusmsnsannonssenssanssnssanssssopnsasessssnssasssssh o EEHE EOVVHEES SIS R 0HERSYOIASSHAAUETATE SR TSR SRS 769

XXV

=0 ||| AT



