Contents

Preface to the Second Edition v
Preface to the First Edition vii

& Part I — COMMENTARY

Chapter 1 Introduction 3
1.1 Overview 3
1.2 China’s attitude to international arbitration 3
1.3 International arbitration in China 7
14 The regulatory framework for Chinese Arbitration 11
1.5 Certain characteristic features of international arbitration

in China 13
Chapter 2 The PRC Arbitration Law 15
2.1 Background and scope 15
| 2.2 Arbitrability, arbitration agreements and court jurisdiction 16
2.3 Parties 18
24 Arbitration organisations 18
2.5 Arbitrators 20
2.6 Arbitration procedure 23
2.7 Settlements and awards 25
2.8 Enforcement 27
29 Special international issues 28
2.10  Other issues , 28

Chapter 3 The Arbitration Institutions 31
3.1 Introduction 31
3.2 Organisational framework 31
353 The work of Chinese arbitration institutions 39
34 Relations with other international arbitration bodies 47
Y9 Publications 48
3.6 Contact details 48

Chapter 4 Jurisdiction and the Arbitration Agreement 50
4,1 Introduction 50
4.2 Jurisdiction 50
4.3 The arbitration agreement 58

4.4 Jurisdictional decision-making 68

ix




x Contents

Chapter 5 Applicable Law

5.1
5.2
53
54
55

General .
Basic principles for determining the applicable law
Conflict of law rules

Principles of Chinese contract law

Limitation periods

Chapter 6 The Arbitral Proceedings

6.1
6.2
6.3
6.4
6.5
6.6
6.7
6.8
6.9
6.10

Introduction

Preliminary considerations

Commencing the arbitration .
The arbitral tribunal

Preliminary meetings

Interim relief

Fact-finding and proof

The hearing

Summary procedure

Concluding the arbitration process

Chapter 7 Mediation and Arbitration

71
T
7.3
74

General

Mediation as an independent dispute settlement method
Combining mediation and arbitration

Cases involving mediation

Chapter 8 Awards

8.1
8.2
8.3
8.4

Types of awards

Form and contents of the award
Issuance and revision of awards
Setting aside of awards

Chapter 9 Enforcement of Arbitral Awards

9.1
9.2
9.3
94
9.5

General

Enforcement of Chinese arbitral awards,iii, Cliina
Enforcement of foreign arbitral awards(1n China
Enforcement of CIETAC and CMAC awards abroad
Enforcement of CIETAC and CMAC awards in
Hong Kong

Part I — CASE SUMMARIES

Chapter 10 Cases Involving the Sale and Purchase of Goods
Introduction

Jurisdiction and the validity of the arbitration agreement
Disputes involving foreign trade agency

Disputes over non-delivery of goods

Disputes over the quality of goods

10.1
10.2
10.3
104
10.5

71
71
71
74
76
77

79
79
79
81
87
39
89
90
92
94
94

95
95
95
104
107

112
N2
Lis
116
118

122
122
122
132
138

138

145
145
146
149
150
156

r

Contents xi

10.6 Disputes involving letters of credit 173
10.7 Disputes involving the inspection of goods - 174
10.8  Disputes on the late delivery of goods 176
Chapter 11 Arbitration of Disputes Involving Processing and
Assembly and Compensation Trade 185
11.1  Introduction 185
112 A dispute involving a processing arrangement 186
11.3 A dispute relating to equipment 187
114 A dispute relating to resale 188
11.5 A dispute relating to payment methods 190
11.6  Termination of contract 191
. 11.7 Disputes over profits 193
Chapter 12 Cases Involving Joint Ventures 196
12.1  Introduction 196
12.2  Disputes over proper parties to the arbitration 196
12.3  Disputes involving contract validity 198
124  Disputes concerning capital contributions 200
12.5 Disputes concerning operations 201
12.6  Disputes involving liquidation 202
12.7  Disputes involving co-operative joint ventures 205
Chapter 13 CMAC Cases Relating to Maritime Disputes 212
13.1  Cargo shortage and damage 212
13.2  Lawyer’s costs for court action; jurisdiction 217
13.3  Withdrawal of vessel; cancellation of charterparty 217
13.4  Damage of vessel 218
13.5 Damages for detention 219
13.6  Time lost by refusal to proceed to berth 220
13.7  Cargo holds inspection charges 220
13.8  Laytime 221
13.9 Demurrage and despatch cases 225
13.10 Deduction -of cargo damages 229
13.11 Speed deficiency 230
13.12 Delivery of vessel 231
13.13 Negligence of tallymen and stevedores 231
13.14 Signing of bill of lading by agent 232
13.15 Choice of route by master 232
13.16 Radio charges 232

Part III — SAMPLE AWARDS

Chapter 14 CIETAC Awards 235
14.1  Sale of goods cases 235
142 Joint venture disputes 282




xii  Contents Contents  xiii
Chapter 15 CMAC Awards 296 B. CMAC: Arbitration rules and related materials 657
15.1 MYV ‘Polytropos’ 298
15.2  Award on collision between MV ‘Betelgeuse’ and C. Legislation relevant to international arbitration 724
MYV ‘Changyun’ 298
153  Award on the dispute over speed deficiency of, damage D. Mediation and conciliation 994
to and shortage of the cargo aboard, and other matters
for MV ‘Demetrios’ 304 E. Domestic arbitration materials and court notices 1038
154  Award on the dispute over demurrage and shifting -
expenses of MV ‘North Princess’ 315 F. Treaties and conventions 1163
15.5 Award on disputes over routing choice, cargo shortage
and extra war premium under charterparties of MV G. Other materials 1239
‘Everray’, ‘World Ajax’ and World Argus’ 319
15.6  Award on the dispute over liability for removing rust ,
and paint scales, assessment of speed deficiency, and SELECT BIBLIOGRAPHY
calculation of cost of bunkers on redelivery of MV Bibli h
‘Santa Claus’ 330 ibllography 1279
157  Award on the dispute over salvage remuneration for
MV ‘Sealord No 2’ . 335 GrossarRy OF TERMS
15.8  Award on the dispute over the collision between
MYV ‘Szymanowski’ and ‘Lu Wen Yu 3039’ 340 Giossary of arbitration terms (English-Chinese) 1293
159  Award on the dispute over deduction of hire for
MYV ‘Fair Spirit’ 344 Index 1303

Part IV — DoMEsTIC ARBITRATION AND COURT PROCEEDINGS

Chapter 16 Domestic Arbitration 351
16.1  Background: domestic arbitration prior to the
arbitration law 251
16.2  Effect of the arbitration law 352
16.3  Domestic arbitration commissions 353
164  Jurisdiction and the arbitration agreement 357
16.5 Domestic arbitration proceedings 358
16.6  Labour arbitration ' 361
Chapter 17 Court Proceedings in China 365
17.1  Court system 365
17.2  Legislation 365
17.3  Jurisdiction 366
17.4  Foreign nationals 369
17.5  Proceedings 369
17.6  Judgments 371
17.7  Litigation fees and penalties 376

PART V — MATERIALS

A. CIETAC: Arbitration rules and related materials 387




