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Chapter 1

Legal Developments in China:
Law and Society Developing Together

The law must serve the society. Not the other way around.

This principle is understood rather well in China, and effort has been put into
making the rule of law a constructive one, rather than a traditional one. While
much has been learned from examination and study of foreign legal systems,
Chinese law-makers have also put much thought into structuring a rule of law by
and for China. Itsbecause the Chinese legal system is very much a system of law
with Chinese (characteristics that foreign businesses and their advisors must be
careful not tejump to conclusions about how things are in China. The only way
to really understand Chinese law is to understand Chinese society, or at least the
Chinese husiness environment.

Poople who study Chinese society come to this study from very many
slandpoints. The basic assumptions vary greatly, and of course the choices of
basic assumptions determine the conclusions reached. This book is based on
experience gained from helping foreign investors set up business transactions,
resolve disputes and pull out of China. On this basis, the book is very much
directed to the foreigner. Chinese people study their own laws for somewhat
different purposes, and of course reach somewhat different conclusions. Even
though perhaps the conclusions or observations set out in this book might be of
interest to Chinese nationals, they are written for the benefit of foreigners who
wish to set up and properly manage businesses in China.

One can relay observations on the business environment in China without
reaching conclusions such as whether foreign business is good or bad for China.
However, it appears that the growing interaction between China and world,
through healthy business relations, has been beneficial for all parties concerned.

A Legal Systemm Under Development

This interaction has taken place during a time of growth and development of
China’s legal system. It is almost never possible to comment accurately on the
Chinese legal system because it is almost never possible to quite determine where
that system has gotten to. High quality legislation is produced well ahead of its
assimilation. Reading the legislation alone, one concludes that the legal system is
soundly based. Looking at enforcement alone, one concludes that the legal system
is poorly assimilated. Which conclusion is accurate; which conclusion should
determine the answer to one’s questions?

China’s legal system as such is already rather well developed. Human rights in
the occidental sense are another matter. China has redefined human rights as the
right to eat and congratulates herself on meeting minimum requirements. Due
process is not a right in China the way it is in the United States, nor is transparency
of official action, or official accountability.
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