CONTENTS

Preface to the First Edition v
Preface to the Second Edition vii
Preface to the Third Edition ix
Table of Cases XXV
Table of Statutes xlvii

Table of Statutory Instruments li

Chapter 1

Introduction 1
The structure of this book 1
Reform 2
Types of security 4
Creating security 5
Priority of security 6
Enforcing security 7
Security arising by operation cf Inw 8
Alternatives to security 8

Guarantees 8
Set-off 10

International secusily 10
The utility of thelcurrent law 11
The future 12

Part A

Types of Security

Chapter 2

Pledges 17

Part 1: Introduction 17

Part 2: What assets can be pledged? 19
Goods 19
Documents of title to goods 20
Documents of title to intangibles 21
Summary 21

Part 3: Delivery of possession to the creditor 22
Physical delivery of the asset 23

Physical delivery of something which represents the asset 23




Xil Taking Security

Attornment by a third party who has physical possession of
the asset

Retention of possession by a creditor
Cases where the assets remain with the debtor
Summary

Part 4: Retention of possession by the creditor
Re-delivery to the debtor for a limited purpose
Re-pledge by the creditor to a third party

Part 5: Registration and other formalities
Registration
Consumer Credit Act 1974

Part 6: The effect of a pledge
Priority on insolvency
Power of sale
Rights in conversion
A legal interest
The debtor’s right to redeem

Part 7: Pledges in practice

Chapter 3
Mortgages and Charges
Part 1: Introduction
What is a mortgage?
What is a charge?
Does the distinction matter?
Statutory intervention
Structure of this chapter
Part 2: Legal mortgages
Types of property
Land
Goods
Intangibles
Future property
Equitable interests
Transfer of title
Land
Goods
Documents of title to goods and intangibles
Shares and debentures
Intention to create security
Part 3: Equitable mortgages and charges
Equitable proprietary interests
Creating an equitable mortgage
Assignment by way of security
Declaration of trust by way of security
Agreement to create a legal mortgage
Summary
Creating a charge

25
26
26

et
28
28
30
32
32
34
34
34
35
33
36
37
37

39
39
39
40
41
43
44
49

44
45
46
47
49
49
49
50
50
51

51

51

52
54
55
55
56
57
57

Contents

Assets which can be the subject of an equitable mortgage or charge

Taking security over future assets
The principle
Intention and identification
Contract for executed consideration
Summary
Creating an equitable mortgage or charge — intention
and identification
[ntention to create security
Identification
When is consideration necessary?
Formalities
Summary
Part 4: The scope of the security
The nature of the interest created
Is the transaction outright, or by way of security?
Is a~transfer of possession also a transfer of title?
The'extent of the security
The.secured assets
Tie secured liabilities
Security for a particular facility
‘All moneys’ security
Part 5: Security over intangibles
Equitable assignments and charges
Creation of the security — intention and identification
Notice to the counterparty
The effect of an equitable mortgage or charge
Statutory assignments
Type of intangible
Type of assignment
Notice to the counterparty
Registration
Effect of a statutory assignment
Summary
Intangibles which cannot be assigned or charged
Public policy
Restrictions on assignment
The effect of the restriction
The extent of the restriction
Restrictions — summary
The effect of an assignment or charge on the counterparty
Notice to the counterparty
What type of notice is required?
Discharge of the counterparty
Set-off against assignees or chargees
The principle
Application of the principle
Effect on the counterparty: summary

X1

57
57
58
60
61
63

64
64
67
67
68
69
70
71
71
71
72
72
75
75
77
78
79
80
81
82
83
84
85
86
87
87
88
88
88
90
91
91
94
94
96
96
97
a7
98

100
103




Xiv Taking Security

Financial collateral
Financial collateral arrangement
The effect of the Regulations
Part 6: The equity of redemption
The development of the equity of redemption
Extensions of the principle
Clogs on the equity of redemption
Restrictions on the secured asset after redemption
Postponing redemption
Summary

Chapter 4
Floating Charges
Part 1: The development of the floating charge
Limitations on fixed charges
The creation of floating charges
Freedom of contract and proprietary rights
Debentures
Structure of this chapter
Part 2: What is the nature of a floating charge?
Part 3: The position before crystallisation
The debtor’s powers under the general law
Transactions in the ‘ordinary course of business’
Express restrictions
Effect of a floating charge before crystallisation
The nature of a floating charge
Part 4: Crystallisation, and its effect
Stopping business
Intervention by the creditor
Express crystallisation
When a charge crystallises: summary
The effect of crystallisation
Part 5: The distinction between fixed and floating charges
Why is the distinction important?
What is the distinction?
Charges over debts generally
The Yorkshire Woolcombers case
Later developments
The Brumark case
The Spectrum Plus case
Summary
Examples of fixed charges over debts generally
Structured transactions

103
105
106
107
107
109
109
111
112
113

115
115
115
116
119
119
120
120
123
123
124
126
128
128
130
138
130
131

132
133
133
133
135
137
137
138
139
140
141
141

142

Contents

Part B
Creating Security

Chapter 5
Creation
Part 1: Introduction
Part 2: Is the debtor bound by the secured transaction?
Capacity
Authority
Can the transaction be set aside?
Breach of fiduciary duty
Affirmation
Company in financial difficulties
Summary
Part 3: Creating a mortgage — transferring title
Goods
Land
Registered shares
Lenal mortgages generally
Contract rights and receivables
Equitable assignments and charges generally
Part 4: Documenting mortgages and charges
Secured assets
Secured liabilities
Enforcement
Other provisions
Execution

Chapter 6

Registration

Part 1: Introduction
Registration against the debtor
Registration against the asset
Structure of this chapter

Part 2: Companies Registry — to which entities does it apply?

Part 3: Companies Registry — what types of security
require registration?
It must be a charge
The nature of a security interest
Quasi-security
Summary
It must be created by the entity
It is not excluded from the requirement to register
Financial collateral
Summary
Part 4: Companies Registry — registration and its effect
The process of registration
The certificate of registration

XV

147
147
150
150
151
153
133
158
155
157
158
158
158
159
159
160
160
161
161
162
163
163
164

165
165
165
167
168
169

170
170
171
173
178
178
179
180
182
182
182
187




Xvi Taking Security

The effect of registration
Amending, releasing and transferring charges
Part 5: Companies Registry — the effect of non-registration
Part 6: Registration under the Bills of Sale Acts
To what types of debtor do the Bills of Sale Acts apply?
To what types of security do the Bills of Sale Acts apply?
Requirements of the 1882 Act
General assignments of book debts
The effect of the bills of sale legislation in practice

Part C
Priority of Security

Chapter 7
Priorities
Part 1: Introduction
Part 2: The “first in time’ principle
The principle
Notice
Actual notice
Constructive notice
Notice by registration
Value
Time of creation
Summary
Part 3: Legal and equitable interests
Legal interests: the bona fide purchaser principle
The requirements
The best right to the legal estate
Tacking the legal estate
The basic principle
The extended principle
When is notice relevant?
Statutory restriction of the doctrine
Shares
Are the equities equal?
Equitable interests
Equities
Summary
Part 4: Unequal equities
The principle
Four types of case
When are the equities unequal?
Fraud
Negligence
Two successive equitable interests
Legal interest followed by equitable interest

Equitable interest followed by legal interest without notice

189
189
190
194
194
195
197
198
198

201
201
204
204
205
207
207
209
209
210
215
216
216
21%
287
218
218
219
220
221
221
224
225
225
227
227
227
229
230
231
231
231
233
234

Contents

Summary
Authority
Summary
Part 5: The rule in Dearle v Hall
The development of the rule
Exceptions to the rule
When does the rule apply?
Which types of asset?
Which types of transfer?
What amounts to notice?
Summary
Part 6: Tacking further advances
Gordon v Graham
Hopkinson v Rolt
West v Williams
The problem of overdrafts
Statutory modifications
Condlusion
Part.7: Floating charges
"thé general principle — the debtor’s authority to deal with its assets
Express restrictions on the debtor’s authority
Implied restrictions on the debtor’s authority
Crystallisation
Subsequent floating charge over the same assets
Execution creditors
Summary
Part 8: Registration
Asset registries
Registered land
Unregistered land
Beneficial interests in land
Ships
Aircraft
Intellectual property
Notice of earlier interest
Debtor registries
Part 9: Priorities in practice
First step
Second step
Third step
Fourth step
Fifth step

XVil

236
237
238
239
240
242
243
243
244
244
247
248
249
249
251
252
254
255
256
256
257
258
258
259
259
260
260
262
262
263
263
264
265
266
266
267
270
270
271
272
273
273



xviii Taking Security

Part D
Enforcing Security

Chapter 8
Enforcement
Part 1: Introduction
The development of enforcement powers over land
Enforcement powers over businesses
Enforcement powers over other assets
The position of the debtor
The structure of this chapter
Part 2: When can the creditor exercise his powers?
Implied enforcement powers
Express enforcement powers
Administration
Giving the debtor time to pay
Nature of the rights
Part 3: Foreclosure and appropriation
What is foreclosure?
How is foreclosure effected?
What are the effects of foreclosure?
What types of security does foreclosure apply to?
Why would a creditor want to foreclose?
Appropriation
Part 4: Possession
Going into possession
Duties of a mortgagee in possession
What types of security does it apply to?
Statutory restrictions on taking possession
Taking possession in practice
Part §: Sale
When is a power of sale implied under the general law?
The statutory power of sale
Express powers of sale
Where there is more than one mortgagee
The effect of a sale
Duties of the creditor when selling
Part 6: Receivership
How is a receiver appointed?
What is the receiver’s status?
Receiver appointed by the court
Receiver appointed by the creditor
What are the receiver’s powers?

What is the effect of liquidation on the receiver’s status and powers?

Who is liable on the receiver’s contracts?
What are the receiver’s powers of sale?
What are the receiver’s liabilities?

277
227
278
280
281
282
283
284
284
285
286
286
290
290
291
291
292
292
293
293
296
296
29%
A
298
299
299
300
301
302
303
303
304
304
305
307
307
308
309
309
309
312
312

Contents

Limitations on administrative receivership
Why has administrative receivership been restricted?
When can an administrative receiver be appointed?
Part 7: Administration
Who can appoint an administrator?
How is an administrator appointed?
The role and duties of an administrator
Part 8: Liabilities of the creditor, receiver and administrator
Duty of mortgagee in possession
Duty of mortgagee on sale
Duty of a receiver
Duty of an administrator
Summary
Part 9: Enforcement in practice

Chapter 9
The Effeet of Insolvency
Part 1:Jniroduction
Inselvency procedures
The effect of insolvency procedures
Validity
Enforceability
Floating charges
The structure of this chapter
Part 2: Claw-back
Transactions at an undervalue
Preferences
Floating charges
Connected persons
Transactions defrauding creditors
Remedies
Conclusion
Part 3: Moratorium
Administration
Small company voluntary arrangement
Part 4: Floating charges
Preferential creditors
The unsecured creditors’ lifeboat
Expenses of certain insolvency proceedings
Conclusion

Part E
Security Arising by Operation of Law

Chapter 10

Liens

Part 1: Introduction
What is a lien?

Xix

313
3113
315
316
317
319
320
323
325
327
332
335
336
337

339
339
340
342
342
343
343
343
344
345
347
350
354
354
355
355
357
357
362
362
363
363
364
365

369
369
369



XX Taking Security Contents Xxi
Types of lien 370 Principles of construction 416
The importance of liens 372 When is the guarantor liable? 417

Part 2: Legal liens 372 Revocation of a guarantee 417
What is a legal lien? 372 Limits on guarantees 420
Particular liens 373 Limits in time 420
General liens 374 Limits as to amount 420
Possession 376 Limits as to particular types of transaction 421

Obtaining possession 376 . Conditions precedent 421
Retaining possession 376 Comfort letters 422
Lawful possession 377 Vitiating factors 423
The right to continued possession 381 Undue influence 424
The effect of agreement 382 Is the creditor affected? 425
Extending the lien 383 What must a creditor do if it is affected? 425
Excluding the lien 384 Conclusion 426
Enforcement 385 Part 4: Discharge by conduct of the creditor 427

Part 3: Equitable liens 387 Release of the debtor 427

What is an equitable lien? 387 Covenants not to sue and reservations of rights 429
Proprietary interest 387 Consent by the guarantor 430
Security interest 388 THe areditor gives time to the debtor 431
Non-consensual interest 388 Vatiations to the principal contract 433
Equitable interest 389 Release of co-guarantors 436

The structure of this part 389 Loss of security held by the creditor 436

Contracts of sale 390 Breach of contract by the creditor 438
Unpaid vendor’s lien 390 Guarantee protections in practice 439
Purchaser’s lien 392 Part 5: The guarantor’s rights 440
Other types of contract 393 Indemnity 440
Conclusion 396 Contribution 442

Subrogation 39% Subrogation 444

Salvage 293 Contracting out 446

False cases 399 Part 6: Using guarantees in practice 446
Trustee’s lien 399
Partner’s lien 400 Chapter 12
Consensual arrangements 400 Set-off 449

Losing the lien 401 Part 1: Introduction 449

Remedies 401 Part 2: Conditional payment obligations and netting 451

A conceptual basis for equitable liens 402 Contractual conditions precedent 452

Abatement 453
Part F The banker’s right to combine accounts 454
Alternatives to Security Flawed assets 455
Netting agreements 456

Chapter 11 Conclusion 457

Guarantees and Indemnities 407 Part 3: Mutuality 458

Part 1: Introduction 407 Money claims 458

Part 2: The nature of guarantees and indemnities 409 Personal, not proprietary, claims 461
The nature of a guarantee 409 Between the same persons 463
The distinction between guarantees and indemnities 411 Assignments or charges 463

Part 3: Creation and construction 414 The importance of the beneficial interest 464

Formalities 415 In the same right 466




XXil Taking Security

Conclusion
Part 4: Set-off outside insolvency
Statutory set-off
Equitable set-off
Conclusion
Limitations on set-off
Contractual set-off
Limiting rights of set-off
Extending rights of set-off
Part 5: Set-off in insolvency
The relevant date
Debts, credits and dealings
The account, set-off and payment
Public policy limitations
The effect of agreement
Part 6: Improving rights of set-off
Contractual arrangements
Charges
Conclusion

Part G
International Security

Chapter 13

Cross-border Security

Part 1: Introduction
Classification of the issues
Latin tags
Renvoi
Conclusion

Part 2: Contractual issues
The Rome I Regulation

Capacity, authority and breach of fiduciary duty

Formal validity
Material validity
The effect of the contract
Mandatory rules and public policy
What is the governing law?
Conclusion
Part 3: Proprietary issues — introduction
Part 4: Proprietary issues — land
Part 5: Proprietary issues — goods
The basic principle

To what type of assets does the principle apply?

The extent of the principle
Exceptions to the principle
Priorities

467
467
469
470
473
474
475
475
475
477
479
481

486
486
488
491

491

492
494

497
497
498
500
02
503
503
505
505
509
510
511
511
513
515
516
518
519
519
522
523
524
526

Contents

Examples
Example 1
Example 2
Example 3
Example 4
Example 5
Example 6
Conclusion
Part 6: Proprietary issues — intangibles
Article 14 of the Rome I Regulation
Is the lex situs relevant?
Shares
Financial collateral
Conclusion
Part 7: Cross-border security in practice

Chapter 14
Cross-horaer Insolvency
Part.“:Introduction
Part-Z: The Insolvency Regulation
The scope of the Insolvency Regulation
The centre of main interests
The effect of the Insolvency Regulation
Part 3: Putting foreign debtors into English insolvency procedures
Liquidation
Where the debtor’s centre of main interests is outside the EU
Where the debtor’s centre of main interests is within the EU
Summary
Administration
Multiple insolvency proceedings
Where the debtor’s centre of main interests is outside the EU
Where the debtor’s centre of main interests is within the EU
Summary
Part 4: The effect of English insolvency proceedings on foreign security
Where the debtor’s centre of main interests is outside the EU
Claw-back
Moratorium
Set-off
Summary
Where the debtor’s centre of main interests is within the EU
Claw-back
Moratorium
Set-off
Summary
Part 5: The effect of foreign insolvency proceedings on English security
Claw-back

Moratorium
Set-off

Xxiii

527
527




XX1V

Index

Taking Security

Summary

n
~J
b2

TABLE OF CASES

References are to paragraph numbers,

A Co (No 00359 of 1987), Re, sub nom International Westminster Bank plc

v Okeanos Maritime Corpn [1988] Ch 210, [1987] 3 All ER 137,

[1987] 3 WLR 339 14.31, 14.35, 14.38
A Debtor (No 66 of 1955), Re, ex p Debtor v Trustee of the Property of

Waite (a bankrupt) [1956] 3 All ER 225, [1956] 1 WLR 1226, 100

Sol Jo 649 12.137, 12.141, 12.142
A Debtor (No 82 of 1926), Re, sub nom Mumford, Re, Debtor v Petitioning

Créditor, ex p Official Receiver [1927] 1 Ch 410, 96 L] Ch 75,

[1926] B & CR 165, 136 LT 349 12.159
A DEbtst (No 627 of 1936), Re [1937] Ch 156, [1937] 1 AILER 1, 106 L]

Ch 172 11,150, 11.151
Ahbey National Building Society v Cann [1991] 1 AC 56, [1990] 1 All ER

1085, [1990] 2 WLR 832 7.49, 7.52,7.53, 7.58, 7.60-7.62
Abrahams (S) & Sons, Re [1902] 1 Ch 695, 71 L] Ch 307, 9 Mans 176 6.126

Actionstrength Ltd (t/a Vital Resources) v International Glass Engineering
INGLEN SpA [2003] UKHL 17, [2003] 2 AC 541, [2003] 2 All ER

(Comm) 331, [2003] 2 All ER 615, [2003] 2 WLR 1060 11.42, 11.43
Agricultural Mortgage Corporation v Woodward [1996] 1 FLR 226, [1995]

1 BCLC 1, [1995] 1 EGLR 1, CA 9.68
Airlines Airspares v Handley Page [1970] Ch 193, [1970] 1 All ER 29,

[1970] 2 WLR 163 8.127
Akron Tyre Co Pty Ltd v Kittson (1951) 82 CLR 477 3.42

Albemarle Supply Co Ltd v Hind & Co [1928] 1 KB 307, 97 LJKB 25,
[1927] All ER Rep 401, 71 Sol Jo 777, 138 LT 102, 43 TLR 783 10.38, 10.48, 10.50
Albert Life Assurance Co, Re, ex parte Western Life Assurance Society

(1871) 6 Ch App 381, (1870) LR 11 Eq 164 10.86
Alcock v Smith [1892] 1 Ch 238, 61 LJ Ch 161, 36 Sol Jo 199, 66 LT 126,

8 TLR 222 13.110, 13.111, 13.113
Alexander v Ajax Insurance Co [1956] VLR 436 12.83
Alexandre v New Zealand Breweries [1974] 1 NZLR 497 8.211

Alitalia,Re [2011] EWHC 15 (Ch), [2011] 1 WLR 2049, [2011] Bus LR
926, [2011] BCC 579, [2011] 1 BCLC 606, [2011] ILPr 31, [2011]

BPIR 308 14.68, 14.71
Allester (David) Ltd, Re [1922] 2 Ch 211, 91 LJ Ch 797, [1922] B & CR

190, 3 LDAB 264, [1922] All ER Rep 589 2.48, 2.53, 6.139
Allsopp v Day (1861) 7 H & N 457, 31 L] Ex 105, 8 Jur NS 41, 10 WR

135, 5 LT 320 6.135
Anglo-French Co-operative Society, Re, ex p Pelly (1882) 21 Ch D 492, 31

WR 177, 47 LT 638 12.160
Ankar Pty Ltd v National Westminster Finance (Australia) Ltd (1987) 162

CLR 549, 70 ALR 641, 61 ALJR 245 11.120, 11.139
Anonymous (1676) 1 Mod 213, (1676) 86 ER 837 12,120
ANZ Banking Group (NZ) Ltd v Gibson [1981] 2 NZLR 513 8.39
Aries Tanker Corpn v Total Transport Ltd, The Aries [1977] 1 All ER 398,

[1977] 1 WLR 185, [1977] 1 Lloyd’s Rep 334, 121 Sol Jo 117 12.19, 12.105

Armour v Thyssen Edelstahlwerke AG [1991] 2 AC 339, [1990] 3 WLR
810, [1990] 3 All ER 481, HL 6.04



