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Befektetési Zrt ............................................................................................... 117
4.2.2.7 Rastelli v. Hidoux ......................................................................................... 118
4.2.2.8 Pending Cases ............................................................................................... 118

4.2.3 The Implementation of the ECJ’s Ruling in the Member States ............................. 119
4.2.4 Methodological Aspects ............................................................................................ 122
4.2.5 Delimitation between the Scope of the EIR and the Brussels I Regulation ............ 124

4.2.5.1 Principles ...................................................................................................... 124

Table of Contents

XI

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Reemers Publishing Services GmbH
O:/Beck/978-3-406-65501-2/3d/03_IVZ.3d from 26.11.2013 08:34:56

3B2 9.1.580; Page size: 160.00mm � 240.00mm

4.2.5.2 Key Criteria ................................................................................................... 125
4.2.5.3 The Objective Scope of the vis attractiva concursus: Examples of Specific

Types of Actions ........................................................................................... 128
4.2.6 Exclusive or Elective Jurisdiction ............................................................................. 141

4.2.6.1 Current Legal Situation ................................................................................ 141
4.2.6.2 Policy Options .............................................................................................. 142
4.2.6.3 Related Claims and Jurisdiction on the ground of Connectedness ............. 143

4.2.7 Annex Proceedings Related to Secondary or Territorial Insolvency Proceedings .. 145
4.2.8 Conflicting Proceedings and Decisions .................................................................... 145
4.2.9 Annex Proceedings Against Third State Defendants on the Example of Avoidance

Actions ...................................................................................................................... 146
4.2.9.1 General Remarks .......................................................................................... 146
4.2.9.2 Annex Jurisdiction in Cases Related to Third States? ................................. 148

4.2.10 Recommendations .................................................................................................. 151

5 Groups of Companies .............................................................................................................. 153
5.1 The Problem ........................................................................................................................ 153

5.1.1 General ...................................................................................................................... 153
5.1.1.1 Status Quo: No Specific Provisions in the EIR ............................................ 153
5.1.1.2 The Need for Legislation .............................................................................. 153
5.1.1.3 Groups of Companies Come in All Shapes and Sizes ................................. 154
5.1.1.4 Respect Company Law ................................................................................. 155

5.2 Ways to Improve Coordination .......................................................................................... 157
5.2.1 General ...................................................................................................................... 157
5.2.2 Coordination between Insolvency Proceedings against Group Companies ............ 158

5.2.2.1 General .......................................................................................................... 158
5.2.2.2 “Soft” Coordination ...................................................................................... 159
5.2.2.3 Who Could Take the Lead? .......................................................................... 159
5.2.2.4 A Market Economy Oriented Approach to Group of Companies

Insolvencies ................................................................................................... 162
5.2.3 From “Head Office” to “Group COMI”? ................................................................ 162

5.2.3.1 The Head Office Approach .......................................................................... 162
5.2.3.2 Eurofood: Hard Cases Make Bad Law .......................................................... 164
5.2.3.3 Interedil: The Return of Pragmatism ........................................................... 165
5.2.3.4 Safeguarding the Interedil Approach: One Step in the Right Direction ...... 166

6 Applicable Law ......................................................................................................................... 168
6.1 Article 4 EIR: Applicability of the Law of the State of the Opening of the Proceedings

(Thomas Pfeiffer) ................................................................................................................. 168
6.1.1 The General Principle .............................................................................................. 168
6.1.2 Qualification ............................................................................................................. 169

6.1.2.1 General Aspects ............................................................................................ 169
6.1.2.2 Scope in Relation to Company Law ............................................................. 171

6.1.3 Other Questions Relating to General Concepts of Private International Law ........ 172
6.1.4 Specific Issues ........................................................................................................... 173

6.1.4.1 Determination of the Debtor (Article 4(2)(a)) ............................................. 173
6.1.4.2 Determination of the Assets Belonging to the Estate (Article 4(2)(b)) ....... 173
6.1.4.3 Powers of the Debtor and the Liquidator (Article 4(2)(c)) ......................... 174
6.1.4.4 Conditions for Set-off (Article 4(2)(d)) ........................................................ 174
6.1.4.5 Effects of Insolvency Proceedings on Current Contracts (Article 4(2)(e)) . 174
6.1.4.6 Effects of the Insolvency Proceedings on Individual Proceedings not

Pending (Article 4(2)(f)) ............................................................................... 175
6.1.4.7 Treatment of Claims against Estate and Debtor (Article 4(2)(g)) ............... 175
6.1.4.8 Lodging, Verification and Admission of Claims (Article 4(2)(h)) .............. 176
6.1.4.9 Distribution, Ranking and Set-off Article (4(2)(i)) ...................................... 176
6.1.4.10 Conditions for and the Effects of Closure of Insolvency Proceedings

(Article 4(2)(j)) ........................................................................................... 176
6.1.4.11 Creditors’ Rights after the Closure of Insolvency Proceedings

(Article 4(2)(k)) .......................................................................................... 176

Table of Contents

XII

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Reemers Publishing Services GmbH
O:/Beck/978-3-406-65501-2/3d/03_IVZ.3d from 26.11.2013 08:34:57

3B2 9.1.580; Page size: 160.00mm � 240.00mm

6.1.4.12 Costs and Expenses (Article 4(2)(l)) .......................................................... 176
6.1.4.13 Voidness, Voidability or Unenforceability of Legal Acts Detrimental To

All Creditors (Article 4(2)(m)) ................................................................... 176
6.1.4.14 Applicability in Primary and Secondary Proceedings ................................ 176

6.2 Article 5 EIR: Third Parties’ rights in rem (Andreas Piekenbrock) .................................... 177
6.2.1 The Underlying Policy ............................................................................................. 177
6.2.2 The Main Issues ....................................................................................................... 178

6.2.2.1 How to Achieve the Policy Goals? ............................................................... 178
6.2.2.2 Scope of Application ..................................................................................... 178
6.2.2.3 Localisation of Intangible Assets .................................................................. 179
6.2.2.4 Adjustment, Reduction or Discharge of the Secured Claim ........................ 179

6.2.3 ECJ Case-Law ........................................................................................................... 180
6.2.4 Implementation by the Member States .................................................................... 180

6.2.4.1 Practical Problems Reported ........................................................................ 181
6.2.4.2 The National Legal Context on rights in rem .............................................. 184

6.2.5 Discussion ................................................................................................................. 187
6.2.5.1 The First Issue: How to Achieve the Policy Goals? ..................................... 187
6.2.5.2 Discussion of the Other Issues ..................................................................... 194

6.2.6 Recommendations .................................................................................................... 197
6.3 Article 6 EIR: Set-off (Andreas Piekenbrock) ...................................................................... 198

6.3.1 The Underlying Policy ............................................................................................. 198
6.3.2 The Main Issues ....................................................................................................... 198

6.3.2.1 Third-State-Cases .......................................................................................... 198
6.3.2.2 Applicability to Netting Agreements ............................................................ 198

6.3.3 Implementation of Article 6 by the Member States ................................................ 199
6.3.3.1 Practical Problems Reported ........................................................................ 199
6.3.3.2 The National Legal Framework on Set-off ................................................... 199

6.3.4 Recommendations .................................................................................................... 202
6.4 Article 7 EIR: Reservation of Title (Andreas Piekenbrock) ................................................ 202

6.4.1 The Underlying Policy ............................................................................................. 202
6.4.2 The Main Issue ......................................................................................................... 202
6.4.3 ECJ Case-Law ........................................................................................................... 202
6.4.4 Implementation by the Member States .................................................................... 203
6.4.5 Discussion ................................................................................................................. 203

6.4.5.1 Case 1 ............................................................................................................ 203
6.4.5.2 Case 2 ............................................................................................................ 204

6.4.6 Recommendations .................................................................................................... 204
6.5 Article 8 EIR: Contracts Relating to Immoveable Property (Andreas Piekenbrock) .......... 204

6.5.1 Underlying Policy ..................................................................................................... 204
6.5.2 Discussion ................................................................................................................. 205
6.5.3 Recommendation ...................................................................................................... 205

6.6 Article 9 EIR: Payment Systems and Financial Markets (Thomas Pfeiffer) ....................... 205
6.7 Article 10 EIR: Employment Contracts (Thomas Pfeiffer) ................................................. 206

6.7.1 Employment Law Standards and Insolvency ........................................................... 206
6.7.1.1 General Aspects ............................................................................................ 206
6.7.1.2 Transfer of an Undertaking .......................................................................... 207

6.7.2 Issues of Qualification .............................................................................................. 207
6.7.3 Issues of Assimilation (Adaptation) ......................................................................... 207
6.7.4 Coordination with Guarantee Institutions ............................................................... 208

6.8 Article 11 EIR: Effects on Rights Subject to Registration (Andreas Piekenbrock) ............. 208
6.8.1 Underlying Policy ..................................................................................................... 208
6.8.2 Discussion ................................................................................................................. 209
6.8.3 Recommendation ...................................................................................................... 209

6.9 Article 12 EIR: Community Patents and Trade Marks (Robert Magnus) .......................... 209
6.9.1 Scope and Underlying Policy ................................................................................... 209
6.9.2 Article 12 EIR and Article 5 EIR .............................................................................. 211
6.9.3 Article 12 EIR and Article 3 (4) lit a) EIR ............................................................... 212
6.9.4 Recommendation ...................................................................................................... 212

Table of Contents

XIII

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Reemers Publishing Services GmbH
O:/Beck/978-3-406-65501-2/3d/03_IVZ.3d from 26.11.2013 08:34:58

3B2 9.1.580; Page size: 160.00mm � 240.00mm

6.10 Article 13 EIR: Avoidance, Avoidability and Voidness (Thomas Pfeiffer) ....................... 213
6.10.1 General Questions .................................................................................................. 213
6.10.2 Need for an Abolishment or Limitation of Article 13 EIR? .................................. 213

6.10.2.1 Legitimate Expectations of the Parties ....................................................... 213
6.10.2.2 Complexity of the Provision? ..................................................................... 214
6.10.2.3 Fraudulent Manipulations? ......................................................................... 214
6.10.2.4 The Proposal to Protect against Changes of the COMI Only ................... 215
6.10.2.5 Result .......................................................................................................... 215

6.10.3 Need for an Extension? .......................................................................................... 215
6.11 Article 14 EIR: Protection of Third-party Purchasers (Andreas Piekenbrock) ................ 216

6.11.1 Underlying Policy ................................................................................................... 216
6.11.2 Main Issue .............................................................................................................. 216
6.11.3 Implementation in the Member States .................................................................. 216
6.11.4 Discussion ............................................................................................................... 216
6.11.5 Recommendation .................................................................................................... 217

6.12 Article 15 EIR: Effect of the Insolvency Proceedings on Individual Proceedings in Other
Member States (Thomas Pfeiffer) ...................................................................................... 217
6.12.1 Information Problem .............................................................................................. 217
6.12.2 Qualification Issues ................................................................................................. 218
6.12.3 Arbitration .............................................................................................................. 218

7 Coordination of Proceedings ................................................................................................... 219
7.1 General ................................................................................................................................ 219
7.2 Tools .................................................................................................................................... 220

7.2.1 Jurisdiction ................................................................................................................ 220
7.2.1.1 Uniform Law as Tool of Coordination: The COMI .................................... 220
7.2.1.2 Territorial Proceedings ................................................................................. 221
7.2.1.3 Coordination of Putative Main Proceedings ................................................ 223
7.2.1.4 Jurisdiction for Insolvency-Related Litigation .............................................. 229

7.2.2 Recognition ............................................................................................................... 229
7.2.3 Applicable Law ......................................................................................................... 232

7.3 Coordination of Main and Secondary Proceedings ........................................................... 234
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