Contents

PR L i ST e R e S v
ADOUE THE AULROTS.....oococvcemernensesssessesssiss s ssn s s s e vii
TABIE Of CASES .ccvvvvinrrnesssssesisssssss s s xxxi
Table Of LEGISIALION. .........covvvemisriissimnsrsssssis s xciii

Chapter 1 Land Tenure in Hong Kong

Al
B

Judith Sihombing
TOEEOAUCHION +.veveeeeeeaeesieseie st r e bt s 1
Background.........coovuerusruseseecuasissmmsssssssissssnssessnnsinssnsnees s (5 R 1
1. Early Days....c.cummmmsisenenssianssssmssssssscsscsnssns g derssscssessseneses i
2. The First Land Sales .......ccccveernmenrmeneneneeie o 3
3. The FOrms of Leases.....cccecceueucrirrmimrmniereesnreensifebnnsse s 4
4. Pre-1898 Landholding and Chinese Custom @rix
Customary Law in the New Territories....; Lo AR T MR 4L AR 5
5. Land Registration Ordinance.............: | L OALL 0 F08 i e W 7
6. Leasehold Terms .....cccccoevveencrenymm o0 BRI LS IR b e DA . BB & 8
Sources of Hong Kong Land Law s e 9
1. The Sources of Land Law intHotig Kong ... 9
Alienation of Land........ccoooeee e fe e it 17
Land Law in the New TeITHOTIES .c..eovvirinreierietesteisissssnsissssssnss s 18
1. The Land Court 1900, .. ittt 18
Block GOVernment TURaSeS ... ceeeeeeireeririreeesressesessetsssssssissssss s 21
L. GENEIAL...... e heeereueerreseeeceeesaeassaeessss s ss e sbsab et a bbbttt 21
2. The BlockGovernment Lease and the New Territories Ordinance S22
3. User Ristisctions in Block Government Leases ..........cooveeinecnenes 23
4. Custom in the New TerTitories . ....cccoirererreninieinnsiiiiniinssesn e 29
5. InteState SUCCESSION ...ooveerveeerrererreneesiesessessessesssss sttt s 32
Chinese Customary ‘Trusts’ over Land .........cocooovieiiiinincicnnncnnns 35
1. Basic PriNCIPIES.....eueueuereuinimrnesesesstsitticisisssses st 35
2. The T ong, the T’so and other Customary TIUSstS .........coccoevecvierrienns 37
T .11 R L T ett ORGP B o O Ry TP LS 38
B, AHEUNG ....oveeciecmriniaiartsssss sttt e 41
5. The MANAGET ....c.ccvuemirerrmniesssssssisesesstsissssssssassasss s st sassasuseaces 42
6. Does the General Law of Hong Kong, or Custom, Prevail?.............. 44
7. Ownership of @ TeMPIE .....c.cvoveueiemermcinmriinmninis s 46
8. The Indigenous VIllager.......cocouiiiinmmminmnnstiisi s 49
Q. FTUIE TEEES cuveiveeeeeeeeeeeriseessesssessessseesasesessesbasatas s ss s sas e b e st 50
The Small HOuse POLCY ....eeovruerireireieniieeiniicisiiississ s 50
1. The PolCY i i ittt st 50
2. Building LICENCE. ......cvrurmrrrisrssiseisescinsssimsiastssssses s eses 55

ix




X Comtents

K.

L.

Letters A and Letters B.........cicciiciaiininamiisisisaisssisssnssammsmssnssurassins cduson 60
AQVETSE POSSESSION. .1eeuresvrerssirsseirssersmeraessnsesssmsasessssarsssssissssessssssmassrasssses 61
1. IATOQUCHON. e e essierenes e rnerssnssasmnss s semsssnsssssnseserssarmsssssnsansonssssmsnrassasasas 61
2. GEOBTAL. 1avevrernsnemsrns amssreissinsssssrivsssisissnsosshs ik smasssapidas s abssave wn s bis s asivuine 63
The Joinit Declaration.. ..o miiussmsiiis sivstinimisinses sasuossnmmnsensos ssaappass 72
LA TR s vessvavasiismisonsvsnmnss voss dssss dobm st ans s siaass AT es sy s pme s s s s ma nenind 73

Chapter 2 System of Land Holding in Hong Kong

A
B

Michael Wilkinson

Vesting and Disposal of Government Land...........ccoesiminiiiiiinins 75
Meaning of ‘Land’ .....c..ccoccmemenmnissinsiisseisnisssssesmss sissssssisssessassssssssenss 77
1. Common Law Definition of Land .........ccccciiiianmmmemeessccssenmssasnnsin 77
2. Statutory Definition of Land .........ccocvmrmnmimsmeannessessminsnsssisninennns 78
3. Chattels, Fixtures and Land .........cccocereercunsunrnnssissossssanassssssinsssaneeens 78
Things Growing in the Land .............ccco oo 81
Land Surveys and Land Boundaries .........cccisiminnminissnmnnimencinenn 81
1. Government and Private Land SUrveys ..o 81
2. Land Survey OTdiNance ..........cccecmcoramsssimssnmmesssnessisisssmss s sssssnses 83
Copy of Land Boundary Plans to be Deposited with
Land SUrvey AUthOTILY ..........ccccooiiomriivoismnnssnssssssanest sasssestsinsnsssssossens 84
1. Ascertainment of Land Boundaries by Court ..........ccoveinesvnnninnnnns 85
Demarcation of Land and Land Records .........conieermmiinseneninnnnscnens 86
L. DVISIONOF LOTS wrerexsibonsnrsiibonsssannap soruprns sindnnsasssibfassssdssds s ssasssnsnss 87
Sectioning 0f Land ..o 87
Subdivision of TADNM ..sieesivsmgsspysestiss s miams ispefopr pmssassas i 88
Grants by GOVEIMUIIETIL ........cocriirisiiiennsmmsrssssssressss st esisesir s s s 88
1. Leasehold rather than Freehold Estates Granted ............oocooeeeienn g
2. Method of Granting Land .........coercmeraieesisnssnessinssss st 89
3. Occupation of Unleased Land ...........ccooooooerciieinmcnmnsivinsnann 3o igslen 91
Government LEASES ... .c ceimsemnsermiosinssnansisnssnsiaivinsrsnsinnsesssisa NI povenees 92
1., Grantee’s IMEIESE .. vasamvsmssprmmartomsssnses mrkvarprerenss suvss oasbasanersrass 92
2. Standard EXpress TeIINS .....coreicemeessesursrussssssesssssensmsssssussdssenssassasies 93
3. Duration of the GFAIE ..o o liimppioinssm et s s imis e smesisias 93
4, Effect of Joint Declaration and Basic Law on Existing Leases,

Renewal of Renewable Leases and Grant of New Leases ................ 94
5. PIOMUUIN ccoviiveriniissmsisamncrasssssssssnsasnssassmssesnsssasnsananss sasans sagsamsnsasasnss 100
6. Government RENt ......c.ccooerrrerresrnessnisnsrsesssimisusssssivasisast dospasssasssarens 102
UBer RESHACHONS ...ouseensensivsrorsns sissasnasaisss shisnmmon idsmainy sopmpebiimssssas asiaininss 103
1. Types of User ReSICHONS ..oeuuiiceesnineesnnsssssmsns s ssnmssessienesenass 103
2. Construction of User Restrictions ....cc.ccceiersumeisnsssenssmsnsnnsnnssssesne 105
3. Offensive (or Noxious) Trades Clause .........oereermersrecsmecnincsnsenins 116
4. Restrictive Covenant Requiring Consent to Design,

Disposition and Height of Building (a ‘DDH Clause’) ........ccccc.es 119

5. Waiver/Acquiescence by Government in respect
of Restrictive Covenants in Government Leases .........cuvvunvnunne 120

Contents  Xi

Terms Implied into Government LEases .........ccoevievrmieriiescecsiessaneasens 127
1. Obligations of Government under Government

Leases/Conditions of Grant ...........ccccimiecsiniimmseesionmeesssmssaneeneens 128
2. Implied Covenant for Quiet Enjoyment ..........ccouiviieiiinninnesnienas 128
3. Duty Not to Derogate from Grant ..........ccociiniinnnnionimnn 131
Variation of Terms of Government Lease ........ccicoumoiriniiinmianisancesens 133
1. Methodof Varation .. ...owamseedtil@mdnmal el sl o L 133
2. No Duty upon Government to Act Reasonably in

Determining whether to Grant Variation or Modification ............... 134

3. Right of Government to Demand Payment of Premium
in Return for Consent to Vary or Modify Terms

Of GOVEIMMENT LLEASE.......eveeeuseerrnesnsarsasionsossesssesssnssanssssnsnsisnssasanensas 135
Conditions of Sale, Grant, Exchange, Regrant and Extension .............. 136
1. Different Types of Conditions of Grant ...........cccecniirinensisrinienerns 136
2. Bindigg Nature of Conditions...........ccccuimiiimnsisiminiiniionnns 137
3. Interest of Lessee under Conditions of Grant ...........ccceceeveeeenenienn 138
4. (Qeneral and Special Conditions ... il e 138
Fs, » Modification of Conditions of Grant ........c.c.cccovmmnieiniiineiiennne e 141
. Conversion of Equitable Interest into Legal Estate ............cccc........ 142
7. [ Cextificate:of Complianes it sl vl dediline imal e 145
Government’s Remedies for Breach
of Government Lease/Conditions of Grant .............c.cceeeveireerearsnrsnerens 146
L (RERONEIY | i it eitot st Admabh 8 et sk b Rt o ok b o Sy s b 146
Do SRTIADORONL Lo 255 famsunmavonssssinassnnis sos soaaaavsvis fuvia s monsibbas s vt s 146
3. Criminal SANCLION .......coiiiioieieieiineieiecasierensnesete s asssmses sataassasensasasas 147
S ] 11 8] 1| (173 JEPAR ATt} P Dt Aot £ LD AL byt ool oot vl d o sumplty SN 147
1 p i v 114 b et e o T B LR B et o 148
PRI ET L S L o e A e AL LA . L o £ S0 e LI IO 148
R Eelers B L R A e R S r e e i i ciasi 149
3. Value of Letters A'and B .......cccernrervesnisenrerseissrerasasassnsssarssnssesasros 149
4. Transferability of Letters Aand B ..o 149
5. Grant of Land in Exchange for Letters Aand B ......cocoovveiveirenene 149
6. Extinguishment of Rights to Land of Holders

of Letters A and B by New Territories Land Exchange

Entitlements (Redemption) Ordinance .........ccccceeeeveereersereresnnens 150
Small House Policy in the New Territories ..........cccovvreorcesncsrnsseesssnens 150
1. Eligibility of Villagers for Construction of Small Houses

D INEW TETTIEOTIES: .ecueoeiiiinsssmarasinssoanossosssssnonsonseontisstons b sonsensebassiins 150
2 applicatl R Protedre s 151

3. Where Applicant Owns His Own Land — Free Building Licence ...152
4. Where Applicant Owns No Land — Application

forPrivate Praaty Grait .. el L ARV v 152
5. Nature of Small House to be Constructed ..........ccceeiorreveesinnncnns 152
6. Certificate of Exemption and Certificate of Compliance ................ 153
7. Restrictions upon Alienation after Construction .........ececevvveeuevenen 154



xii

U.

Contents

8. Passing on Good Title to Purchaser ...........ccocormseiemeiesenisssicsinnn 156
9. Abuse of the Small House Policy

and the Consequences for those Involved..........ccocciniiiiincnii 158
Licenses Granted by Government ... ......c.iccoiciiidatusmmermsissmnsssssorersassen 162
1. Illegal Occupation of Government Land .......c.cooeemnenciiiiniinnnns 162
Termination of Government Leases and Conditions of Grant................ 163
1. Expiry of Term Granted ...........ccovivniieimineiminniisssinsmnsnniises 163
2. Surrenderil. 2Rt i R I S et bl adivses s asones 164
3. Re-entry by GOVEMMENT .......ccocciviiiiviciinnismresistessssammessssasssnsacnens 164
4. Resumption under Lands Resumption Ordinance ...........ccoveeveuenens 168
5. Assessment of Compensation on Extinguishment

or Belocation Bais ... ccosimivirmmiisiatiiisssntenssinstvias sbbosisiscsanutssnsoss 178
Relevant Considerations to be Applied in Assessing Compensation ....181
1. Nature and Condition of Property .........ccoeimmmmmmmincseaesne 181
2. Premises used for Illegal Purposes,

which Constitute a Nuisance or are Unfit

for Buman Habitation: .......cilidiimitaaion i dumamsssdammmme. 181
3. Relevance of Development Scheme in Assessing Value for

Compensation PUMPOSES ........ccverirereesnesnsessmeenmnsssies T OO R 182
Partitioning of Land Held in Co-ownership .........cooeeeeimmcisisnicniinncenns 189
1. Sale of Land instead of PArtitioning .......c.cccoeereieeiicretiiesnaniisinnnns 191

Chapter 3 Planning Considerations

A

Planning and Role of SoliCIOT ..........ococermeemrsonensimsnsmrasasssonsasnssasrsns srasens 197
1. Client Wishing to Purchase Flat for Residential Use ......ccccocrenve. 197
2. Developer Client Wishing to Purchase Land

for Development ........... R N e R S R SRS A 168
3. Relationship between Solicitor and Authorised Person ........... 5.0 198
Hierarchy and Role of Plans in Hong Kong ... @000 199
1. Hong Kong Planning Standards and Guidelines

and Territorial Development Strategy ........ccccoomirmeniiiniieinesicnieneen 199
2. Sub-Regional Planning Strategies .........ccvmmimsmsenerenneees 200
3. DHSEIEEPIANG L gt b o St e St oyt raammims e S r onsnnas 200
4. Challenges to the Statutory Procedure for Making Zoning Plans ...203
Present System of Planning Control in Hong Kong......ccveveieiiienncnene 207
L TOREOEREICINN 15 comss shsvomsvarviesssinmsaisisa vasss sisa o spes iS5 SRS SR 207
Planning Control through the Town Planning Ordinance ............c........ 207
1. Designation of Land Use in Outline Zoning Plans.........ccccvvvvieenes 208
2. Accompanying Notes, Specified Permitted Activities

and Planning PermniSRION - ot s juessigey s i ispia e sens 209
3. Construction of Designated User Specified

in Notes Accompanying Qutline Zoning Plans .........cccevvvenvirneen 209

4. Applications for Planning Permission to Town Planning Board,
Review of its Decisions and Appeals to Town Planning
APPSRl BOAN oo innsmiaismsomsivmasiss s siimisdisis i 211

oo

Contents  Xiil

5. Judicial Review of Exercise of Discretion
by the Town Planning Board and Town Planning Appeal Board ...212

VTN | ;v o o, ] OREOD RRRRRSt) 1] (15t P I LALLEE] O 216
7. Plot Ratios, Density Zoning and the Problem

L DGWHEZOBIOE < oo hn sl il b i S et 216
8. Judicial Review of Restrictions Imposed in Outline

ZoningPIa . connmmmsmmanims BALTSS Sadnnung 2o L3 218

Enforcement of Designated USe .........ccoceeveeeiernsveseesraesieerassnsssnssenns 219

10. Might Severe Planning Restrictions Constitute a Deprivation
of Landowner’s Property Entitling Him to Compensation

nnder:Basie: Law? eoibilaeal ol ol Lk dsnim 222
11. Planning Control in Rural Areas of New Territories ...........c.c...... 224
Urban Renewal: Roles of Land Development Corporation
and Urban Renewal AUthOIILY ........coceciemmmimieaimeninesiimsresiassssssessasassassrss 228
L. LandRevelopment COIPOratiOn ....ccc..usisiismssmsssnisisssssinssisisss 228
2. UrhamdRenewal AUNOTILY ......ccccocveererrnieoreesiesisssssessssessssssnsssssens 229
Protection of the Harbour Ordinance (Cap 531) ..cocoveevenenieevenieniinenns 234
Jzana (Compulsory Sale for Redevelopment) Ordinance (Cap 545)......237
iianning Control by Way of Terms
of Government Lease/Conditions of Grant ............ccocoveviivieieieceriiienns 242
1. Relationship between Town Planning Provisions and User

Restrictions in Government Leases/Conditions of Grant ............... 242
2. Common Restrictive User Clauses in Government Leases and

Cofiditions ol Grant =, Ll e L sl i 243
Planning Control through Building Legislation .........ccccoooinieinnennne. 243
1. Purpose and Application of Buildings Ordinance (Cap 123) .......... 243
2. Certificates of BXSINPHON w...... iteeiliciistimimssmssiiiossmaros bemgsmssrasmsnsa 244
3. Building and Exempted Buildings............ccooconvivininnccinccnriinnnns 245
4. Building Works and Exempted Building Works...........ccccovveveeenn. 245
5. Approval of Building Plans ..........c.ccccveiiniinns i saseenns 248
5. Consent Required for Commencement of Building Works ............ 258
6. Is Consent Required to Demolish (or Reinstate) Unauthorised

Building Works in order to Comply with a Demolition

(or Reinstatement) Order from the Building Authority? ................. 259
I 1 0 (e e g, e ey UL e ) et s R, 260
8. Grant of Occupation PErmit ............eccvvrevreessmrerressssssiessssssesessessens 260
Can Retrospective Approval be given to Building Works
Commenced without APproval? ........c..cccmmeresianmsresinsiesisesmserenssss 262
Interrelationship of Buildings Ordinance
and Provisions in Government Leases ........c.cevurrerreeerrerereressseasirsnnns 263
Control over Density of Population — Site Classification,
Site Coverage atid PIOT RBIO . i oo i sesivinovsmimansiebat i s 263
1. What Land Constitutes the Site for Classification Purposes? ......... 264
2. Classification 0f the SIte.........ovcverersversnsrsrisrssrssrenssesssssressasssssssessans 267
3. Calculating Site Coverage and Plot Ratio ........c.cceveeeureeeverceriennnnee. 270
4. Other Building COontrols ...........cccecumeiiimiieniiensesiissensessmsssssssssisssssss 276



Xiv

ZE

0.

Contenis

Enforcement of the Buildings Ordinance and Regulations ................... 277
Indirect Planning Control through Restrictions in Deed

OF MUutual COVENANL ...occoimraiariiainse s st sessisinasnssemssaasasns st bsssnessnannssn 287
Environmental Impact Assessment Ordmance (Cap 499) ccoovienirinnne 287
1. Scope and Purpose of the Ordinance ..........covueveeerssinsnarissseninnas 287
2. Environmental Impact ASSESSMENT .....coccvveninisesisensmmmsinsssnsnoraess 287
3. Environmental PErMIts .......ccccooiirmminimisssisnmensssrsmmsssosesassssaness 289
4. Appeal to Appeal Board ... 290
5. Enforcement of Environmental Impact Assessment Ordinance .....291
6. Judicial Intervention by way of Judicial Review ............ Dsicrmensd 291
Planning Control Through Other Legislation.........ccoveiiinniainnnas 293

Chapter 4 Co-ownership of Multi-storey Buildings

A
B.
G

Judith Sihombing
TOUTOMMICEEGEY o510 semsvvmsisansamsmssmamsiirasasins sndianssn dnons saarasasssansasassasrasssis sas s 295
Background to the System Now in Force in Hong Kong ........c.cccocenvnen 208
System of Co-ownership of Multi-storey Buildings (‘MSB’)................ 302
1. Elements of the SYStem .....c.ccceimiineisscnsrimsmeiemnsssssstonisssmssssissansanes 302
Consent and Non-consent SChEmes ..........ccuuminisssnmsssesmnanssasmensss nsians 323
[. Consent SChEINE ....c.uisuremsssssssassasssssasasassnsssssasssssasasnarsanassassnsnsnsssns 323
2. Non-consent SChEME ..........cccocoeecroieiresresennrimesssimnrssssessmsaransassisss 324
Deed of Mutnal Covenant (‘DMEC?) .....ccivenmsmmssmmnmssmesssismssssssnmaas 325
L. TIECOBUCTION «wosimsssmvonmissssp s disssssmseani Fo§asnssnanatsssinas dummsmmsssse i 325
2. Terms of a Typical DMC ....ciciomsivarinmsnsrenssssrornammassasssmsserasssranrnss 327
3. Schedule 7 to the BMO and the DMC .......ccoooenmmimrmnnimcrscisnsssininans 328
4. The DMC Manager’s CONMTACE .......oceesurresesesnssemmssmisesnssessonssassesinns 329
5. Types and Allocation of Shares ..., 330
6. Fees, Expenses and Charges Provided for in DMC ......c..oconeinnancd 383
7. BMO and Financial Matters .........ccoooserimeemreesemmasrssnssnenennege .).336
8. Settlement of DISPULES .......oconiesssereserrinetusssmssnssensissusisssong O 338
O, OTHETACTIVIIICS « mris rinivsiieet o ipa it Gianss siagsaass=iaas s smsms boa Wass s i 339
10. Owner’s Obligations under DMC ........c.ocoeiiiiisinsssnmimmneann 339
12. Powers and Duties of the Manager ..........coocvruesasranemsnsnessscsseanans 346
13. Recovery of Unpaid Fees and Charges ........ccccovireensinsinieiininnens 347
Effect of DMC on those who are not Parties To It ....ccccoviinivieinen 352
K. IECOAUCTIONY (ooaeriiins fernss bt iasaramats sy e s nssiss i wysbnisvananin st smmsis 352
2. The CPO and COVENANLS .........ccummsmisssssiressensassmasaeimsamnsassssnssasasryonsas 357
DMC and Traditional Rules for Passing of Benefit and Burden
T COVENAIS: .. vcroammsonsonsomsrmsonspebisnt bbbsnresanprmsin b RSs AP T A SEIA TSR A 371
1. TorodOCHON: ... st i s b i s A e s ouR s ey eiw v e 371
2. Application of Rules to DMC ......cccvmiimninicnisiinsisssssnnnis 373
3. Registration of DMC .......ccciiimiiinmiissisissssismssssssssesmmsssasssissssrsasens 374
o (15 [ A S SRR N SN o TR A e 374
LT T P g e e 377
6. Mutual Benefit and Mutual Burden ... 379
7. By Operation of Rule in Tulk v Moxhay ......cccooumvnniciincnnnnns 381

I

B

Contents XV

£.! Building Schemiora Lyl il Liaba i b et rodlns 381
(TN #1771 01 1 | - RUARE Y U SRSy 14 1 1y £ | P e et | L O 383
Management of Building under the Terms of DMC:

VarousRemediessuage sulaadlataini i cnnidiin s 384
LRI £y T ey R - . -~ 1,8 AT IR TT I TESRC L 1 T Mo 384
2. Complaints against the DMC Manager .........c.coeocvervinniriennnns 387
3. IS/UBW: Effect on Government Lease and DMC .............c.......... 392
Termination, Variation, or Change in Effect, of DMC ..........cccceeenn.. 408
i Introduction s L. i L g i s il Sl isaila) 408
Compulsory Sale for Redevelopment..........ccoiveieviineinesninrcensriveinens 413

Chapter 5 Nature of the Title to be Given

A.
B.
C

TOFONCHIRN, st s i e S S S s e T e 415
What GQDsittutes Good TIHIET ... it s 416
Whesa Vendor Agrees to Sell Property without Expressly

Stating that He Is Selling the Legal Estate, Does He Impliedly

vigree to Convey the Legal Estate? ...........ccoiiiiicienpnnenncacnsniencnens 418
Duty of Vendor to Give Good TIle ......o.vmiiismmmmmiimismmsiisismnd 420
1. Sale and Purchase Agreement May Specifically Provide

that Vendor Shall Give Good Title ..........ccecveicmiviiiiiinsicnenieneenans 421
2. Sale and Purchase Agreement may be Silent as to Title ................. 421
3. Sale and Purchase Agreement might Expressly Vary or

Limit Vendor’s Obligations in Relation to Giving of Title ............. 421
4. Position Where Parties Are Already Bound by Preliminary

Sale and Purchase AGreement ............cocoveeeeneeureeseesesnsensessssssuessenss 422
5. Construction of Limiting ProviSions ........cccccuereveereeecvsnsrvesrasessnnns 424
6. Common Limiting PTOVISIONS ........ccocciciaeesiasnenissnssasssassasssnsenssnans 431
Waiver by Purchaser of Objections to Defective Title .......ooccceurirnrinans 434
1. Waiver in Context of Unauthorised Building Works .......cccc.cceeeeu. 436
Factors which Vitiate GOod TItle .......cooetiverersiserrariosmonssansesssarssssenisessenes 442
1. Difference between Defective and Defeasible Titles ........c.cccoueeee. 442
2., Title Mgt Be 30 Vettlar \ - taii it oy v st 443
3. Vendor Must Be Able to Convey Property Unencumbered

by Third Party INPETESLS . ..... cucouesue sissiesassassesrmenssns isssassesnsssisasssprssnsonss 444
4. Exceptions to Principle that Vendor must Convey Title

Free from all Encumbrances ........c.cemoinsmisiimmionssmssimsssinis 445
5. Latent Defects of which Purchaser is Aware where

Vendor Agrees to Give Good Title .......coveerireiiererssesnermeirernssnnnns 451
6. Vendor Must be Entitled to Convey Property without

any Necessary Consent of Third Person ........cccococvveevvvnrrresnreenrnnnns 452
Ilustrations of ENCUMDBIANCES ...........ccoveeieeeveisremsesorensosenssessinssmsssssses 453
JUSRE [1 1551371 Tor (4] ORIELUC oMU e NE . SRy St DS ey e Sy 453
2. Mortgages and Charges .........co.cceveereemesranererssenssensesassassssssssessssas 454

3. Occupiers’ Rights



xvi

]
B

Contents

4. Liability Under Notice or Order from Government or

Other Competent AUHOTILY. ......cc.ooveeceimssesissinisdesmnsansastissssmssonsonsane 479
5. Potential Liability of Owner of Unit in Multi-storey

Building by Reason of Action Pending against Owner or

against Incorporated OWDEIS ........ccccoocimersiessnmmmmsennomsmssssins 483
6. Liability to Pay or Contribute Towards Building Repairs or
Management FEes .......occociiiinrneiemmrnie st 486

Title Must Not Be Defeasible by Reason of Government’s
Right of Re-Entry or by Virtue of Substantial Enforcement
Action by Building Authority or Other Competent Authority ............... 490
1. Breach of Government Lease/Conditions of Grant ... 490
2. Breaches of Buildings Ordinance or Building Regulations
where Compliance with these Statutory Provisions is Made A
Requirement of Government Lease/Conditions of Grant................ 492
3. Real Risk of Substantial Enforcement Action by Building Authority
in respect of Breach of Provisions of Buildings Ordinance or

Regulations Made Thereunder...........ccocoesemesmsesmmninscnmsinnanainss 493
4. Title Defeasible by Reason of Breach of Deed of Mutual

COVEIAIL ... .cccceesieesnssasisnsisssosseiassnsssneiinnes snsssai enssastsasssssssnsasnssstss 518
5. Title Defeasible because Extent of Pr-::-pert}r Unclear or

Boundaries Do Not Correspond

111 ) ) | A e o S g e ey A R e TS e RO 521
6. Title Defeasible because of Encroachment into the Common

Parts of the Building .......c.ccoiiicieiiivcaissusrsnasmaesmrs sonsmscemssssssassnnease 522
7. Other Examples of Defeasible Titles .......coovuvermmercecnicnniiniiiiincans 523
Matters 0f Mere CONVEYANCE .......ccoceercerimsrenimesinssssimsssssarssnassessnesnsssasans 525
()15 0ot gl B 1 [+ R st e U LG L mien 6 8- S ol v Sy S 526
Good Holding (or Possessory) Title ... AV
1. Nature of a Good Holding Title ........cccoiemeinerereniesiniiniene iy $27
2. Constitutional Challenge to Title by Adverse Possession........x.. 528
3. RelevantLimitation Period .......ccceocoeeccicerniimmiinrese Mo M tessonse 534
4. Elements of Adverse POSSESSION ......ccccormerreeicerssresmessssssassnsnssnsanaens 534
5. Period of Adverse Possession must be Continuous ...........ccccoeeweee 541
6. Paper Title Owner Granting Tenancy to Another ..........covvcunnane 544
7. Doctrine of Encroachment ..........ccoccvevirenemeensmsimssioressarssssnsasessies 545
8. Effect of Reversion of New Territories to the Government

of the PRC in 1997 on Title of Squatter having Established

60 years of Adverse Possession against the Government

PHOE B0 19GT ..o oeermrmrenimssmsccmsse sasesmssssemessasmanemsss pasmespasmesmssssasssasass 548
9. Effect of Reversion of Sovereignty over Hong Kong Island and

Kowloon to the PRC on the Title of a Squatter who is still in the

Process of Acquiring Title by way of Adverse Possession against

the HKSAR GOVEITIIMIENL .....vcvereresrmermmmesmmriiessssssrsssasssssasssssassassansens 549
10. Effect of Deemed Issue of New Government Lease under

section 4 of New Territories (Renewable Government Leases)

Ordinance upon Rights Acquired or in Process of Being Acquired

by Squatters against Government Lessees..........ccoceeevnnvienissncinnen 551

L.

Contents  XVii

11. Effect on Squatters of Extension of New Territories Leases

by the New Territories Leases (Extension) Ordinance ................... 554
12. Possessory Title Destroyed by Surrender to and Regrant
frOm GOVEITHDENL ........ccoeeeeeecmesimrnernisiinesussesnsstivissnisosssssssnenmeassnasn 556

13. Squatter Bound by Land Covenants
and Easements but Original Government Lessee Remains

Bound by Covenants in Government Lease .........ccocooeveriuecerianenn 557
14. Sale of Good Holding THles ...........iiiivmeaibimismssnsminisesrberess 557
Title Resting upon Doctrine of Proprietary Estoppel ....ccccovnnieiene, 557

Chapter 6 Proof of Title

A.

Interrelationship of Duties of ‘Giving” and ‘Showing’ Title ................. 561
1.  Duty o ‘Give" GOOA TIHE ....coosreremmsmsmemsasimsioresssassssasssrassaresssssnassass 561
2. DN SHOW I . o orereineninorermmessusssssas fopmanissosssmiissonmmspszsastozes 562
3. Duiy to Show Title Includes Duty to Answer

Requisitions Reasonably Raised ...........cooiiiiciieiins 563
4 Vendor’s Duty to Show Title Distinct from Duty

[y s N N e Tt O R s 563
Extent of Vendor’s Duty to Show Title ........ccooovoiiciiciiieiie 565
1. Variation of Statutory Period by Contractual Provision ................ 567
Ultimate Root, Intermediate Root and Chain
T E L MEL w3 L S B S OG  S HETEAAS 569
1. Ultimate Root of Title — Government Lease/

CoaSIEONS OF GIBIE, s oosiisvisiviems s s s s s viaes 569
2. Secondary Evidence of Government Lease/Conditions of

(GTANE ACCOIEADIE: oo iiuosinasisininissin svsoinnpgapinssss sons 5350k 35am ke nipb s v TS G m 572
3. lllegible Government LEASES ........ccoverurmvsnmrmississnsnssosssssnessasssssesnns 572
4, Not Necessary to Produce Counterpart

of Govertment Leage . ovnimniimnismmmiyirms s 573
5. Government Lease Includes any Letter

of Modification and Deed of Surrender ...........ccovovvniciciiccinnnens 573
6. Plans (Including Car Park Layout Plans) Referred to in the

Government Lease/Conditions of Grant ............ccoccvivienericsunsuennas 574
7. Intermiediate ROt OF TIte v .oovsmue sersnssissss sssrassisnsipprvissssissssggesces 575
8. Documents Referred to in Intermediate Root Document Creating

Interest or Obligation Subject to Which Land is Disposed of ........ 577
9. VORI o oo s st i S pas st ey B 578
10. Secondary Evidence of Documents in Chain

of Title: Acceptable: ..o uanuuainiiaseypaspip s R 578
11. Tllustrations of how to Deal with Significant Links

et Cha i ol lite- L ot e et e s st 580
Production of any Power of Attorney under which any Document has
been Executed within Last 15 YIS .......ccccivrvmesmesessnsssssssinsensasses 604
1. Need to Ensure that Certain Title Documents Provided by Way of

Proof of Title are Registered .......cccimsim s srminssssssssss s 606



xviil

o

Confents

Pre-intermediate ROOt DEfEctS ..luu.iiiiiiiiivisiisbessmesssmesnesbessnessssssasasassed 607
1. Duty to Answer Requisitions as to
Pre-intermediate Root Defects Discovered

by Purchaser ARunde: il nampeimmalinmn @it 608
Additional Documents of Title that should
be Produced A o Linammmreodl innepn (O dnd inmminilod e o 611
Certain Important Title DOCUMENLS .......c..eeveecememeececieeeeste it 613
1. Deeds of Mutual Covenant and Sub-deeds

of Mutial Covenant Tiavanil tusenaniliaaiadidbidiniioe 613
2. Certificates of COmPHANCE ........c.cvumsesicemuinsrsnssanmsmmsssesensmsassssasnaes 614
3. O6cpalion PermWE L 3 et ssieds irast bt sns e snsnspensara i) 617
4. Certificates of EXEIMPHON ....coceuvveeceeccveiiniiciiniasranmsssssssssssasissssasns 620
5. Sale and Purchase AGIECEMENLS ... ..ccc.ciuisiimiiaiessmsisnissssassnsvasnsssiasad 622
6. Consent to Assign Where Flat Owned under Home Ownership

Scheme and other Required Consents ........ccoveemeemrienrsninessnesnnnncs 623
Proof of Chanpe afNBMIB ..l e ecioes cessieminsssasssgninsmisssanisarenea sis 623
Production of TiHe Deeds’ o oin e ivsmsmucioesasnginisrenssyesiesons kssias i 625

1. Duty to Provide Original, Certified or Attested Copies of
Title Deeds by way of Showing Title under Section 13(2) of
Conveyancing and Property Ordinance .........ccocoeeeeimeeecniocinnnnas 625
2. Duty by way of Giving Title to Provide Original Title Deeds
which Relate Exclusively to Property Being Assigned or to Provide

Sufficient Explanation for their Absence .........cvoeeevmnicienicninnnn 627
Use of Recitals in Proving Title ........ccccoueiuiveveeieeeeeeee e 634
1. Recitals as to Pre-intermediate Root Documents ...........ccevencanna 634
2. Recitals of Fact in Title Documents Executed more than 15 Years

before Present Contract 0f Sale ... 635
Missing Title DOCUMENLS ........cocoeveireceminirrreseesrasemsessnsseasressssesnssssased 637
1. Obtaining Certified Copies from the Land Registry .........ccocm.. 637
2. Missing Title Documents: Proof of Title by

TR £ 2 1 [ R e T S e s e e, | . \. AR 638
3. [Establish that Missing Title Document has been Lost

(07 01 01 s ot e e o 0 S e O | 640
4. Adduce Secondary Evidence as to CONMents ..........ccccooeeeecuereccnecnnens 641
5. Proof of Due Execution of the Missing Document............cc.cozunvnnee. 642
Proof of Due Execution of Title Documents ..........ooccoemreeeerssnneenees 643
1. Execution of Deeds by Individuals ........ccocoeemvereveeicnnnnn esitmss] 643
2. Execution of Deeds by Corporations ...........ccweeeeeereeseeseeearesseens 649
4. Application of the Statutory Presumptions ..o 661
4. Deeds Executed by Corporations Must also

[Tl B UL AR ARl R i bl e S 682
5. Execution of Deeds by Foreign Corporations ..........coceeevneceninnnnns 686
6. Documents Executed in Hong Kong for use Overseas ..........c..c..... 688
7. [Execution of Deed under Power of AttOIMEY .......ccceeeeveeeereerenerans 689

Contents  XiX

Proof of Due Execution of Documents Executed under

PoverS: 0f ABIOTHEY i« ovss csaasivsssmmssensassesppsnsnerss i ifobes MO IS rrenrnsnsl 691
1. Documents Executed Not Less than 15 Years before

Present Sale and Purchase Agreement ..........couervivennincnnenme 691
2. Documents Executed Less than 15 Years before

PreseyitiEonibrmetzclanonl o s rt LU LRI T B i dn o 693
3. Enduring Powers of AHOTIEY ......c.ccconiibitiniinieiiuaiaiionmassnsonsaes 708
4. Registration of Powers of AHOMEY .......ccoccnmerciisciniiioniinnes e 710
5. Certification of Powers of AHOIMEY ......ccccenincinnieiins e s 710
Checking Names, Signatures and Identity Numbers for
Cansistency ... 2wan b 2 acduan Lot sl ool oenes 8l 0 710
Construction of Deeds and Discrepancies
in Property Deseiption wslhimedanialinnadliainnsmsbkion.m 718
1. Construction of Deeds ... diittiandivent bbb . 718
StatutorgDeclarations . ...t ioietiden etk s e e s e e 721
1. Pwpose and Use of Statutory Declarations ..........ccoevvvciiiceiinnis 721
2. Aarm of Statutory Declarations ... uiniiinmimmm . 722
Zn, .Manner of Making Statutory Declarations .........cccoovvnaicininninns 722
42 Statutory Declarations Made under Section 5(8)

of Powers of Attorney Ordinance ..........cccoveemmiicimimeeiiiinersssanss 723
5. Registration of Statutory Declarations ............cccocoiivcicnainccn 724
Time Considerations in Respect of Showing, Investigating and
Giving Titlevznnand o mraloct trnrndin S sttt 724
1. Interrelationship of Showing, Investigating

and Giving Titlécee Jowln srsimse$hant So st e Siss 724
2. Duty of Solicitor Acting for Purchaser ... 725
3. Duty of Solicitor Acting for Vendor .............ccciiniiiiiinnninn 726
4. By what Date does Vendor have Duty to give Good Title? ............ 729
Reseission by Purchaser: ... i d ool ovdvpmiing L..... 731
1. At What Point in Time May Purchaser Rescind on Grounds that

Vendor Has Failed to Show and Give Good Title? ........ccccoccecieenee. 731
Fulfillment of Purchaser’s Solicitor’s Duty
of Care in Investigating Title: ool L sdvsid el il S0 733
L. Dty it Investgate o . it R antniietlonit . fo 733
2. Duty to Keep Client Informed ...........ccocciinniinninimmiiiictinniane 738
Prudent Steps to be Taken by Purchaser’s Solicitor in Investigating
Title: Searches in Land Registerete.......odiiiaiiiiiinaand ... 738
Requisitiofision TitleLaslaeu i balatma ol s sadmn ). 741
1. Express Provision as to Time within which Requisitions may be

Baised. ..icwiiimmiinmmis i sianiibid vt it st il vt 742
2. Time within which Requisitions may be Raised where No Express

PTOMISION .o smvsmsnsansnneiibatitibmnamtcedl il LU Mo 745

3. Even Where Vendor has No Duty to Answer Requisition,
Vendor Still Has Separate Duty to Give Good Title at
CORPletia, sty st ek s s 753



XX Contenis

<

<

g

33

AG.

4. Receipt of Title Deeds by Purchaser Just Before

CompleBon IIALE .....csuivssmerassusrsssresinsarasrssssssasbbsbosasrmamssataresastanss

5. Waiver by Purchaser of Right to Raise Requisitions or

Object to Vendor’s Title: oxiude ol oo na it

6. Waiver by Vendor of his Right to Object to Purchaser’s
Requisitions on Grounds that they have been Raised Out of

Time by Purporting to Answer the Requisitions ..........ccccccovceuene.
7. Subject Matter and Manner of Drafting Requisitions ..................

8. Duty Upon Vendor to Answer Requisitions

with Candburafapied oo lel as cotvmsie, conitaas bl

9. Response by Purchaser to Vendor’s Answer

to Requisitions:....... .aaommeallln st Lhe g o 0
10. Requisitions Where Parties Jointly Represented ........cccooovenen
Vendors® Rescission CIAUSES. 1. imissistimmmiiaiismsdtomaiiantummsie

1. Vendor’s Rescission Clause Will Not be Implied into Sale and

Purchase Agreementzalooll oo e Ll o ..
2. Construction of Vendors’ Rescission Clauses .........ccccoceevveivrennnnn.

3. Situations in which Rescission Clause Cannot

Be Relied uponbyiVetidob:ss il aaniilnnbonaitinsssmisg
Vendor’s Solicitor’s Duty on Discovering Defect in Title ..................

Evaluating Significance of Defects

and Appropriate Action to be Taken ........cc.ccucvieiniomennvansecssesaneenns

1. Duty to Make Professional Evaluation of Seriousness

of Defect:..... it ostampernil s ivugnd 00 sula L b aran L

2. Rectification of the Register in the Case of

Non-Material Documentary Defects ........c.ocueeicrmricsnnascessesnennes

Offer of Indemnity or Undertaking to Remedy Defect After

Completionyst:d e ot il abed e L on e adiaitluada
Confirmatory (Remedial) ASSIZNMENTS .......cocoemiiinimriiniiminininnes

1. Situations where Remedial Assignment may be Re;qmred

Vendor and Purchaser Summons ..........c.cccccosicininmsmmnne NN
Statutory Jurisdiction of COUTL ...........cocmmiieianionnasiisinienenninsnens
Proper Role of Vendor and Purchaser Summonses ...........ccccou....
Application forRENEE &.iummwmmiommems st A AL T L enden
Remedy-and Costs: oo redbrgunlni ot hme S itha il
Effect of Court Order on Third Parties .........cccccovniineiicecciinnnns
Costs of Broving Fitle. ... ooeamantiinn b e bl sl
Retention of Title Deeds Pending Completion ..........cccccoociicicicne
Ownership of Title Deeds by Assignee After Completion .................
I. The Common Law POSIHON . .ot isdiimeomsimsss e bl il simass
2. Statiory Tt veRHoN co il Wl s s
Proof of Title and Joint Representation ............ccccocoeeveieiereeseneieeeennn.
Avoiding Property Frand . o il crailidiiinialidnotmmsins

fa L B

n

1. Sale by Person Fraudulently Claiming to be Owner of

PRODETLY ciivinissminammniinssivissnsii it b
2. Sale by Director of Company Acting Fraudulently .........cccc......

756
760
762
766
770
772
T2

773
773

775
777

778

778

779

W

AU

—

Contents  XXi

3 Wse of Forged Title Deeds’ <uwmw ws bbb bbb el it it dthianad 799

4. Use of Forged Identity Cards ........cceieceerrsensivnrenssmseresvesresssssonsens 801

Chapter 7 Property Investigation

@

Michael Wilkinson
Solicitor’s Duty to Carry out Checks on Condition and Enjoyment

Potential.of PrOPeriy: oo is iy s 303
General Principle — Caveat EMPLOT ......c.ocoeeicerineenresinsnscsssasesnsmerieseens 805
Cases where Caveat Emptor Principle is Inapplicable
OF 1S OVEITIAACIL ....cernirecerrrresenessscsssreinssnssnsssasnessssssnssasunsssstonssnsasns sasonas 806
1. Action Against Vendor for Breach of Express or Implied

Contractual Term in respect of Condition of Property ........ccccovuveene 806
Terms Implied into Sale and Purchase Agreements Relating to the
Condition Of the PrOPEILY .....cccuerveniarisrerissrerereseresussesssesemesesssrasessassane 809
Actions/for Breach of Collateral Contract (Collateral Warranty) .......... 812
Actinhs in Negligence Against Builder, Building Authority
or Architect in Respect of Condition of Property..........ccoceviviviviiinin 814
W Action Against Builder ........cvinnrencsisece s 815
2. Action Against Building Authority .......cccccoomveiveimsmnireriecssinnniens 817
3. Action AaINSt ATChILECE «.....cvwiuississiinssnmssisstosssisissnsmosdissiassa susi oses 818
Misdescription and Misrepresentation.........coceieimeimsimsseisisanens 818
1. Interrelationship of Misdescription and Misrepresentation ............ 818
9. Ao CrIP O S A i sonnsmimssssssumpsnsssnmgoraiasmar i dannesns o onssinins dns 819
3. MISTEPrESENtAtION «.cuveeeseeseereeereescranesesessnssrescenssmssenransensrensnsssseaneas 821
4. Remedies for Misrepresentation ............c.oenesmeesssssssseessissnrssssnenas 831
5. Other Changes Brought about by Misrepresentation Ordinance ....834
6. Cases where Remedy of Rescission is Lost ........coccovvmiiieiecnnniecnens 835
Exclusion of Liability for Misdescription and Misrepresentation.......... 835
1. Enforceability of Exclusion CIAUSES .........c.coeiianinieniesiasniienns 835
Construction of Exclusion Clauses .........cccoccoiuianeniesisnesiersssessnsaes 840
Investigation of Property Defects ..., 841
S MBS, 2ol fartiucsts ssatonpins bavis bornpsanioignnsiisiyrms masrnnsnssiyi e et fmiSiena v s 841
2. Purchaser Relying upon a Survey Conducted for Mortgagee ......... 842
3. Action Against ValUEr/SUIVEYOL ......cccccceviiriimmesiiesenssnsasassasissssnssen 842
4. Action Against MOMEAZEe ... .ciciiinmimimiasmsiiasesissisis B4
5. Inquiries by Purchaser and his SOLCIOT .......ccccorivvenierareinerieranasens 845
6. Usefulness of Inserting Express Term in Sale and Purchase

Agreement Dealing with Subject Matter of Inquiries .................... 848

Chapter 8 Formation of Contract for Sale of Land

Judith Sihombing
O O et 2 s S o s e s o B A e B e e it 851
1. Duality of Contract for Sale of Land ..........cccccocievvcererienecrrncennnnens 851
Subject Matter 0f the COMITACE ......ccouvrvvereineriressesenresessssssssssnssssesesssns 860

Hong Kong Conveyancing PractiCe ..........cooeoeeeeresrereessemseessssesssnnes 865



Contents

Various FOrms of CONLIACLS ......coeccecciumvnesnesinsiesmmimmissistsssssssatsssasinssiesans 867
Essentials of Contract for Sale of Land ... 870
1. Contract Produced by Irregular, Non-traditional Factors ............... 871
2. Importance of ‘INeNtion’ .......cccocoevercieninirermrssmeeresesessssssssns s 872
3. Identity OF PUICHASET ......ccooovceemrurmeninssmmmessmesamansssiassssussanmsssassnnsssas o 873
4. CONSIABTALION ..........ccoeiaeecerncsonassmsanesrancssss asssssmians sussmsebaras ssbssmsicssoanes 876
5. MISIepreSentation ... eeiisiesmeesesmesssinssssnessssnsssssssnsasssnseassas 880
6. Concluded COntract ..........ccceiciminiicnimiinisssssssssssssens s oo 880
7. Implied TEIMS ......ccocoimvriirrneriscsrrnsinisssrssssssasmnessrsssssssmsssnasssmsssssass 883
8. New Forms of Binding Agreements ..........coeeommeisininiiinncins 888
9. Lock-in/Lock-out ASTeEmEnts .........cccomeuremmesseinssariasmssmssmnissesnssnnnas 890
INTEIPTELAION ...voverieriietrisrenirinsussssasssssmssesansssessssisanesmasssssessasntsassnsnenssnasas 804
1. Is the contract in WHHtNE? .....covierreeereimimmeseasmsessssisssrarass s sasnens 894
2. Parol Evidence RUIe .........cccooeveeisircrmnmeessssmsasssessinmssintansossssssnseas 897
3. Gaps and Omissions in CONACE .......eeueviimesnnseimscosiassessinsessne s 898
GOOATFHITR, L vervriiitmiiossoressirmss s osas siassssmanssmsssissse ssermimmss sisvmsnnssi sisans vussuses 899
L. IntrOOEOHON ..ok o o e st s s as T aasmsns saasasrasssarnnsssansase 899
2. Tort of Inducing Breach of Contract and Good Faith ............cc.cc... 899
Promissory ESOPPEl ......c.cvvomeiimemmieecrene sttt s 903
1. DEVEIOPMIEOLS ....ocoorierncemcsiiisesnmsnsasaesasrassinsessesmaisissmssasassassasanasssasaes 903
2. ESLOPPEL ..ocivimiciiimitasiinciasssissesssssne et s st 906
3. Uses of New EStoppel ..ot 909
4. Estoppel in HONZ KON ......coriveeerererenrisssmnissnnreses s 911
ConditionaliCOMITACES ... o--ceeiis suesuenssnsssssssrpssngssassesassaus mansrssianesisouicsitos 914
1 -~ Introduchinn s i el Rl s aiiiaig b s sissan) 914
2. Construction of Conditional Clause ...........ccceoceummimeescvnnceneseninnnes 915
3. Nature of the CONTACE .....cccicueeeeiercninisnsririnessessas irassissssssssssasssnans 917
4. Ts There Any Special Meaning in Hong Kong? ...ty 2o
P e i LD L T O L bt LAl A G 23
)30 1 Typyerererre R IR OV DR T et e e S T et L Sl RO . W & i 925
g 111117 1)1 75015 1 Erin o eyt S Ay ALY BN . | \ 3 925
2. Ts Agreement NECESSAIYT .....ovccreiressssrmrimsnesimsssssassassasssmsssssssnisasien 928
3. To Which Contracts Does Legislation Apply? ......cccccoeviiieninnnnnnns 930
4. What Constitutes Note or Memorandum? ........cccorimnnnnnniiniinnnn 931
T L[+ g e I et A R A B ek .ot A e R SO 932
R [ - r A el e H L ia ol e P 935
7. Signed by Party to be Charged ...........ccoooimiinmncnernnnnnescannes 935
Part Pt I A e L il et et e asonns s snnene snsasssbusninnsis i s o 938
L. VALIOUS OIS L oeirusarsssssssssaenbesnsssassassnss sbonseashas snniantosbon shesknsnssansssdnnss 938
2. 'What Constitutes Part Performance ........cicoessomrensssesssemivasspanesens 941
3. UK Law of Property (Miscellaneous Provisions) Act 1989 ........... 043
EXCHADPE: o.vtiotiuemamearmsssasmamsmssistonransonsssosssesmassasnassnssss sessmsasstsmssatsass senssssn 943
Ly,  TOTOUCTROIL oy oans sk s soroivins oo s e s i db s e 3 4535 943
2. Where there is no binding PA .......ccccvimmimmnniimininmsin s 943
3. Hong Kong Style EXChange .........cccoeeeiiieniniseninrscnssiisneninennnns 945
4. Exchange in ESCIOW .....coociieieesinssivesmsanssnassnsnssenecsncnsscsssssasssns 946

5O Z

Contents  XXiii

SEAKEIOIAET. sovescucicassammecisiasivinssniassesisnsserassesmarsmamsmmrmssyisbetbbbtsns b ite s rmnsunsen 947
BOBESAIES .cociicmsistiarsnsvmsnoryamssormmmestossreasssssssporssnysass soorios Mddemesbbbbbnainasinsorsvs 949
Option as @ COMMTAC «...vcvveveecmmsrmssimsssn s ! 950
1. IDEETPIELALION «.cvurusveresensascnssinsasssssmssassassiasassasssssasss s s sassesies 950
2. Pre-emplions <.t timtbiliiaidnlliloanmmrs 954
3. Option and Pre-emption: Interests in Land? ......ccvvvcniininnnnn. 955
P - 1~ WURPUNNURRNUNINN | ) .| )14 LS MM 15 1= sy e o o prer 956
5. Registration of Option under LRO ... 957
6. Registration of Pre-emption under the LRO ... 959
7. Remedies For Breach ... lv o itisiiunsss rasssinssaaressacasnssrsnssasrrsesesanrs 959
8. ASSIENADILLY ...c.oormrmscrmererrmrssnsssssssssasimssstssasmasemsssserssssnasmmsessesssorassns 960
B TEBOTIEES . cnvpormrarmnnsssossnsssseenpomnssmensri A AV PR A F s BN S 960
PartiCUAr MAMETS ....c.ccooeinesiosmrissssissosisisissssssassssmssirant inssasianssmssinmsansassaes 962
1. DEPOSIL c.vvriinirsraersenssnsnmnssis st eas s sasssns s e nssaren b sas i as s sb s 962
2. Penaltyor Liquidated Damages? .......ccoveeessemsssenemeesrisnnasnnssassseass 965
3. Whst Happens when Deposit Cheque is Dishonoured? ................. 968
4. Js Veador a Trustee for Purchaser in Respect of Deposit? .............. 969

Chapter®  Contract — Vitiating Factors

Judith Sthombing
Modern Developments in Relation to Vitiating Factors ... 973
1. IDtrOQUCHON .ovvivererrersreeseearesreecrnmsesssasssssesessssnssesssasssnserssmssssassessnses 973
2.. Equitable Developments. .........oevemsmeerssmsremsmsseistssusaiinsssmaessissiesasios 973
3. ERISEHON. «ron. oot O R e o B il 976
Contract of Sale of Land and Vitiating Factors .......cccceceevmriiinenenns 977
Lo,  MBIRRE - ousiscmiimsesisismamsiass samssas ssvismssssis ismisstammssossrpssyas eI 978
2.. Equityand Mistake: .. doatiido s el i i L s 978
3. Mistake and MiSrepreSentation ... 986
4. Mistake of Fact and Mistake of Law ........ccocieiniinicinncenseninens 988
5. Mistake and Frustration ............ccceeecosmeinisssmssmsesssssssassessssssessan 990
6..- Mistake and ReCtAICALON. .......uviscsmerscrniecsrsriressrasunsonse senarmssarensssn 992
MISTEPIESENTAtON ..o.cuvsrurrersmunssnssnresssessssesesssssssasssnsssmsnsmssasssmssssnsbsessansss 996
L OGO e s ros cwsnymenmensransas e o i i SSRGS ANV P ma s 996
2. Section 3(1) of Misrepresentation Ordinance ..........oecveeveeeeescseennes 999
3. Section 3(2) and (3) of Misrepresentation Ordinance .................. 1006
4. Section 4 of Misrepresentation Ordinance ............ccoeeesmeennesescens 1007
5. Fraudulent Misrepresentation .........coeriesenisissssssneessssssenens 1010
i 15T (1)) S e PSP P SR AV I e e 1011
L. TP OORCEUON s sonsafinsoiuisas sunss mmunnwpss s iunsicien swssiorin s vioms o e Smbeisasai s 1011
MG EEE THOIIIT L i siiss cova nosss snrsisisinssiinsaisssiasisshsaiasastsharsasoss ixyeasappans 1016
IUITESS .vevoenesonessssansre asomsssasansrbesaarassutsqsopssusonssns sayssens nsssanrassens sanemesnasess 1019
1. ALegal DEfEnCe ....... c:ioomesmmersansassnsnsminsaesmsissstberisssnavensossisissassins 1019
2. FCONOMIC IIETESS ..oe s iucessvvssasssntsisruniusnsnsasishss ks fEesrasssaomss sam s siav 1019
3. Economic Duress and EQUItY .......cccmnimimisiiiimiiniessiesims 1021



XXiV  Contents

G.

Undue INFIIBOGE ..ciii i cnrammsrsimsmranssns ssnsnessannonsssnssisnniihedsi it g sanabia i 1023
L. IROGCHON Lo idanns bt s datidtohe 1023
2. Presumed Undue INfUEnCe ...........ccccoiiiineiininniiominnessinmsstisissiaiadenns 1026
3.  Avoidance of CONMTACE ...........ccccuremcmriunsessisseessmmsmsstmsmesassenseseras 1029
4. Nature of Independent Legal AdVice ........coeoveecrieincsnnianieianns 1032
5. Classification of Wife's INterest ..........cccorvmvisccmssesincisnmmsisscaissanas 1033
6. Nature of Husband’s Statement ..........ccccccmeeiccncinicnniinninconininns 1034
7. Undue Influence and Inequality of Bargaining Power .................. 1036

Chapter 10 Contract — Capacity, Status and Disabilities

Judith Sihombing
A. CADABILY . 1vrsunesonsnessnssansass sonsmuivasansss saassssassonsnnasssssssos S5 S cibs b HR TP AREVENS 1039
L:  IOCOMNICHION oo vvims: svsmrosssbiess 45 5 sl dou g a3 ' 1039
2. Contracts for Sale of Lanid. ..., rsemcscassssion soporssssassossassassnssinsons 1040
3. Unsoundness 0f Mind ...........ccocociescnsssosmassssssesrassansastessssssassens 1042
4. Non Est Factum (‘It is Not My Deed") and Unconscionability ....1044
5i MIDOLIDY. «..cenoneiorsnesssimassgoives srssnspasspnssissoisssbiswesbisia s ssns v ios 1046
6. Personal Representafives sesauddiisinish it damniitiie i mandinds 1048
T | BAUBBIICT cucviiusntossossiss snosi vt m so40e5e8 b a4 S 180 VA4 P H ¥ st s St s an s e 1060
8y | (ESTRNE OIS oot o e Stanunibodiins SR SIS R e S AR SRS AT 1069
9._ Powers ofAttofnéyiuui L os nuueba o, o pouinatinissss s 1073
L0 SOHCIIOMS. s sscssmninmmiossmvinissssis o sseinss dntet e B i 1080
1. Corparations . .. s akmmmabiastbiidainakanke 1082
12, NOMINEes == ICONBATINOTE . cotnmrsssns ssnmssasesssnsmsn sistbstit et Bl ssibase 1090
7TV O T T INVITL] Y PSR A8 ITCE M YT SON TRN £ 06 TN L T T 1096
230 b o). RS L P e 3 LR 1097
1. Bare Trust on Entry into Valid Contract for Sale of Land.............. 1067
2. Vendor’s Lien and Purchaser’s LI ..o diinasbinionsrs st 1001
Chapter 11 Contents of Contract
Juditi Sihombing
A, INtrOdUCHON. ..ooeeieeeeereee e st s e e ] 1103
1. The PartiCRlars ... st s asieviaiaiss 1103
T TRECOIAIOTE . oo i S48y o B g S S S e 1104
3. The Tphed TeOg ...t orsissin i ansinicn 1104
B. TYPES OF COIITACES .. co.covy omsnmsnssaspansss yansomnssonnmsaasomsEagarsstossne smsssss smsmgs vem 1105
I,  IOEOOUGHON o poonnsesenessanernrsonsramemmssmssnssmsnesmanessd Svossbis domsad REEH AR EEES NS 1105
2. The Formal Comttatt .o s sroio i s sssssiansst sssds ssansia 1106
3. Common Clauses in the Formal Contract ........cccccocceiniinnnicnns 1107
4. Sections 15 to 17 of the CPO......ccoiireeicceesner s saseses s 1108
5. The Main Elements of the Contract .........cc.cocerereerrmervaresnnssncenes 1110
6, THeEOPED COMMHEL s s s e 1113
T IPHed TEIME ..ov i wmiimn sy s 1113
B. SpeCial TemmS v umsismssomssisosvossssass somtsiaases s iisssosisisssssans s siasiss 1114
9. Implied Terms in the Open COntract ..........ccoocvciiinnniensncsnnennns 1115

Contents XXV

PRE PATICHIALS o vucassmessussssmensensonssnssomsssn sosmsssiras icinsinsmaab st s sascbbe o 1122
T 5T xe [T177e [e) 1 R O 7 ||| AT LU LTS YL 1) s 1122
2y MCAVERL BIPIOR. oo a b i n o 1126
3.\ Description — Physical. .....cauumvimmrs it i b sin dorn s 1133
4. Description — Legal ........... I PRI 1 = O e o i o 1134
5. memovable Burdens........ .. AL ot s st 1140
6. Removable Birdens. . vt initnm sl 1y 1140
7. The Buildings OTdinance ..........ccciicemerissiecemseresssmeessisssnssiossssssmen. 1140
CotdIIONE voivcsainisc izt Sam b Bt b L 1152
NN (7317 o1 SOOI 1~ - 13 T ISSF 5 1500, O RC E W 1152
2. Rents, Outgoings and Apportionments ..........coocveveevereoesiesissnennn, 1154
3, — THBUEANDE . i suissinansiismminimissrmmrma e I beland ke 1155
4. Condition.of Property .l b i d st o 1156
5. [Easements, Rights and Liabilities ..........cccccovconaneveiceiis i, 1157
R - 17T 7 SRR 14L) s | IV LI L (TS [T R 1YY R . 1158
7. Enoss, Omissions and MiSStatements ..........c.coooveeceeeeieeeicsoeieesiins 1158
8. Regusiions U s in i e ame e U s 1159
W, YIoCOEMROL TS ccoociiccsiicinvmisminssssassasssssiibamata 0 1167
LD, MGOOA TIHE. ......cocrmrrerreisureisnsinennsarascsmsisnsnsssssensacnssossa sironesentatdisasbons 1168
11. Failure of Vendor to Complete .............oveeiiomemeeemeerecoeeeeeseresiens 1176
12, PTOPETASSOTAIGCE 1. i covivvssinsorsrassassusmer sl dilinimesbeokaditliaiel o 1177
13.. BECEIDL OF MIONON, ..coivincmiiminvisivsmsibbdiatsnhs e I e 1177
14. Additional COnQIONS .......coe.sieiiieminiimsimmniebaiess iivtimsssss st st 1178
150 Bayroentl i corie % el e, A el e 1L 1186

Chapter 12 Assignments

Al
B

Function of ASSIZNMENL ........c.oeevermeremsesraresssssacssissssesssssssesmseeessssssnnes 1187
Forin GEASSIPINGIE v siisiiiuisosioias s et vermaseti S s ons aommeas 1187
1. Assignment of Legal Estate in Land .........cccoerieeemeenereneeessnsnsnane, 1187
2. Effect of Use of Incorrect Formalities when Assignment

Executed Under Hand: Rule in Walsh v Lonsdale ....................... 1190
3. Assignment of Equitable Interest in Land .............cooooveruneeeen. 1191
4. Declarations of Trust Relating to Land ..............oocooeeeeveerereneenennn. 1191
5. Interest in Land Created by Parol (Orally) or by

T NIBIROUE, o Lk ot e riosiemse s B mssals Sopsusss s 1191
Drafting ASSIgNMENIS ..........cc.ceoeuremeeeenseerieresssssasessssessesssssessensssessennns 1195
Construction 0f ASSIGNMENLS ..........cemmuciriscriossesseereseseeeeeressssesssnens 1195
L. Cenetal PENCIPIES .iuviinsssisiiigiiusisionimiiominisss et saiobiommmmmn. 1195
2. Admissibility of Extrinsic EVIdence ...........c.ccoooeeeooeoorenrsinisn, 1196
3. Deeds Construed Contra Proferentem ..............oo.coooovvmoovoennn. 1197
Doctrine oOFf MEIBEE ... ic...imsisnmsoncarsrbsismmssesesniommsemsronstonsonsmmssonsmsstion 1197
Contents 0f ASSINMENL ...........ccvuieeereincrrerssamssneessenseemsssessssssssasesssesees 1200
1. COMMENCEMENL ...oueveerverneerisisseete e eeeeeseeeeeseemssesses e, 1200
2. Parties to the ASSIZAMENL ..........ovveveeereeeeeeeeseeeeeesee oo, 1202

3. The Recitals



XXV1

]

Contents
B, TESLALUITL «.oneoeeeerreesverersaessansarsesrasssssasasaiassasbassasansinssnmsasessmsnnsanansataes 1211
5. Consideration ClAUSE ......cocccciererinsmassesssssnsimssissnrasmenesssansnissnes 1212
6. ReCEIPE ClAUSE ....cvvuciiiisissariunsssssssmsese s ssassss s 1212
7. Covenants for TItIE ......ccovererververiersmstissssssamssss st sssnssnneans 1214
8. WOIAS OF GIANE ...c.c.veeieeseeereesesareetesessetssbesassssseseesnsasassas i sssanaens 1225
9. Parcels or Property Description ..o 1225
10. Newly Created Rights .......ccomuemiemmnissisnmmsssssssssne s 1239
EASEITIENLS .....coriaereereensneseiensssassirssssessamsssentsensaseassnsssstsshtanssssasmsssssssians 1240
1. Nature of EASEMENLS ....coveeriersreerecemeamanesssisssmsmssssssssisssssssssansstass 1240
2. Creation 0f Fasements ..........coccvisumeriasnessesermsmsssssinsissmnansonsssssass 1241
3. Dedication of PUBLiC WAY .....ccoccrcimmrimnesneresssansimrasssinesnesisssisnnnes 1246
4. Implied EASEMENES ...o.ccoeveueiciiiiimaiinnsssssnsms s s e 1246
5. Extent of Permitted User of Easement ........ccccoummiciiiiiinin: 1254
6. Enforcement of EaSemENts .........ccocuevssmesassussasissnminsmasssssssasmssns 1256
7. Extinguishment of EASEMENtS .....cccocveeimimrmimmsssimssmnrsssainasiscsaennes 1257
Exceptions and ReSEIVAtIONS .........ccouummmemmmsmsssnsssmasasissssasssissasonses 1258
1. Distinction between Exceptions and Reservations .........co.cuee. 1258
2. HADENAUIN cvveeeeeerercverenesenesnssnescsesesnessass s ssisasias s san s s sanssnssasss 1260
COVETIANES «eeeeeeemesseresssesesesersanessnt seesaesenssns sasssssasbssss sam s mrsmrsssssass sssnssnsss 1262
1. EXpress COVENANS ......cccovciiiisiisusmssremsssmsmssisssainssssssasasassssassaees 1262
2. Tmplied COVENANES .....ccvmcremrmmsrmsinermessasisassesssssss s 1262
Construction 0f COVENANIS ......cccevueirarernsiresssstesinssnsinsssssissasnssssssenes 1263
Enforceability of COVENANES ........ccersvmmreusissnsssmimmssassssmsmnesiasssassassscaes 1264
1. Enforceability of Covenants between Parties to Deed ................. 1264
2. Non-Parties to Deed may Take Benefit under the Deed ............... 1265
3. The Statutory Regime in Hong Kong: Enforcement of
Benefit and Burden of COVENANLS .........ccoemmmeiemmnsinniissage 1266

4. Enforcement of Benefit of Covenant by Successors

in Title to Covenantee and Persons Deriving Title Under

or Through them ... gendi b S 1267
5. Covenant must be Expressed and Intended to Benefit Land

of Covenantee and his Successors in Title or Persons Deriving

Title to that Land under or Through him or them ..........cccccrvreen 1272
6. Enforcement of Burden of Covenants Against Successors in

Title to Covenantor and Persons Deriving Title Under or

Through them .....c.ccuivmmerrmssen s s 1284
7. Effect of Statutory Provisions in Respect of

Running of BUFEN..........civummrsessetsicrmis s ssssss s 1286
8. Owners not Liable for Prior Breaches of Covenant

Unless Continuing Breach .....c.ocooieesnsinennncsscsicsne 1289
9. Remedies by Way of Enforcement .........coovmrmmmienimnnncssinis 1293
10. StAMP DULY ceormeeereearnisiessissiessssmssss s ssscassssssss s eassossssssssses 1293
Execution, Attestation and Interpretation .........emivnisinsersssssssess 1295
1. EXECULION ..coocirireiersronsmmessassisiviassesssissentusnsassassnnsssassssasasonsapnasasananas 1295
2. AHESEATION .ooviveeserneieesresresesiesmesissnessss st snasssasssastsnnemesssassnssnsssas 1296
3. INEEIPIEtation ....occoeereurmessssesrmsssssmssmssssssne s s ass s s ean 1296

Contents XXViL

4. Alteration of Assignment after Execution ...........ccccecvvvemniuonnn.. 1296
5. Rectification of ASSIZNINENT ..c.coviciciieiinmiionioioicniaisessssssssssssese 1297

Chapter 13 Security Transactions Over Land

A

Judith Sihombing
INrOAUCHION ... s e emeemeesraeeess e e enaesane
T S~
2. “Tradiional MOmEage . <. ibi msim i 1302
3. The Transaction as 8@ CONTACE .......c.eeeeueeeveeieemeeeieeeseessaesssaee e 1304
4. Role of Equity and INteTest ...........ccvvveeoeeeieeeereeeeseesee e esssnens 1305
5. Unconscionable Contracts Ordinance ............cooeeeveevvereesvreneninns 1306
6. Equity of RedemPtion ...........ccccnviemminiriererineinescsessseseseessenees 1307
7. Money Lenders Ordinance (Cap 163) .......c.ccoemevrvmriieiversesnnnns 1307
Some ReaiSecurities and Some Quasi Securities ............o.o................ 1312
1. INERAUCHOM ..ot et sae e sesnser s s ee e seens 1312
2. IR SBCUEIEY: oo iiivrismmimivsmmsisersmmmasssasssnsssmed LA AL 1313
RONSecanty OVEE LA v v aniissssamissimmint s s A, 1313
2)Drafting the TranSACHON w..vvrooroooeeoeroeooooooooo 1314
5. AQuasi-security Using Primary and Secondary Trusts ................ 1316
6. Sale and Re-purchase Transaction .............cceeeeesieessesssssinnas 1317
7. ChARGING OTAELS ......cccosoecrreeesseeess oo seeeesseeessoe oo 1319
L [ T, e T 1321
Classification of Mortgage or ChATZE .......ov.covoooovoseooooooo 1321
1. Terminology ...... 1321
2. NAUULE OF CHATEE w.ovoeveorever oo 1322
3. Legal ChATZE woveooeeeeeeeeeeeseoeoe oo 1323
4. Equity Of RedEmPHON ...ooeoooeooooooooeooeooooooooo 1325
5. Equitable Mortgages and Charges ..........................o.... 1327
6. BQUItable SECUTIHES ....vvvvrooeooos oo 1328
B £
L HEOGUCHOM. oo 1330
2. A Charge Effected by Management .................................. 1333
3. Right to Early Redemption 133?
E. Covenants on Part of Mortgagor or Chargor ....................... 1338
T T 1338
2. Limitation on the Personal Covenant to Pay 1339
3. Payable on Demand for Debt under Mortgage ........................ 1340
T e e 1343
50 ANMODIES w..ovvreeeeeeeeeeeoee s 1348
6. Covenants for Title :::: 1351
7. Additional COVENANS ...vvrvoeeeoeeseooeoeeooooooeoooooooeoe 1352
8. Covenants on Part of Mortgagee or Chargee ........................ 1353
REIStrAtiON and PHOTHY w.veveeooooooeooooeeeoeeooosoeoeoooooooooo 1354
Lo REEISIALON oo 1354
2l RGO TOOK oo eciiscnenoric B et i Tt £ 1358
3. Second and Subsequent Mortgages (as Charges) ......................... 1357



xxviii

A,
B

o m

o

Contents
4. CONSOIAALION ..cvveriivruserunsmessnsensossasismtsborsssssssssnamstossastusssansssasssasanss 1358
S, Variation Of PHOTIEY .....ccccosieanmmrrensmsescsmnnissmsssssmstsssssssssasssssersasssses 1359
Clogs on Equity 0f REAEMPHON ..o..covmirisnssmmrssmsssnssssssssssssssssseeees 1361
1. TOErOQUCHON .ooocioicieiiininisisessreanmssaessasesssassnassnsssastssmassasassmassssesns 1361
Remedies 0n BIeach ......cciremsimmssscssssssssmmsssasss s s 1365
1. Effect of a Charge as @ SECUNILY ...ccourmreicassmassssmanimmessasussssnsacnesee 1365
7. POWETS OF RECEIVET .oeoceeaeemiursirssmrasesasensssnmnsstssssnsmssmssssissasmansssases 1366
3. FOTECLOSUTE ..oveveisiecceresnicasinssimssntsn et sasnsssastasassasasseasins ossassnss 1368
4. Possession of Land ......ccceoromesiennmsmcemissssssmssmss s 1371
5. Possession of Title DEEAS .......iceecermmissssessssissssnisrienssscsasscusssusesees 1372
R [ T ety Sl T Lo s 1372
7. AcHON FOr DEDL ...oovoiiievecrresiesssnersstsasensmssuasnsnsns s sasssessis st s 1377
Chapter 14 Completion of Contract for Sale of Land
Judith Sihombing
TOTOQUCHION «verreeeeremeeemssessesesessessrmssmenssrsrsssnstenssssbamasantssssssnsasnssmnsssisases 1379
T Y 5,1t A—R R R 1379
1. Agreements for Sale of Residential PIOPEILY ...o.oovmmumisasssnmmseses 1379
2. Agreements for Sale of Non-residential Property ......cccocconuiecnens 1380
Events between Time of Entry into Contract and Completion ............ 1381
1. TOHTOGUCHON 1oeuesrerrasenssensuesassessnsssnstassssnsmssssssas sarassissaamnsasasesasasses 1381
7. Risk and the Purchaser......c.co.ocenmresmmsmsmssstsssssms s 1383
3. RESUIMPHOM «vvuurrsonsusssnsssssasssmssssssasmnistusssssasmmmstasssasiasesssonssimainssies 1385
4. Death oF VENAOT .....cocciierarsmmersinesustsssssssssmssnssmssssrasssmsesssusssssessies 1388
5. Death Of PUICHASET ....cccerinisermmmmsimssemmasmnsssssasassssasassasusissssssnsess 1391
5711 < 1 1 ——— I 139%
Special Circumstances Affecting COmPIEtioN .....o.ocvnissrmmnsinesnde 1385
L. PAPHEION o.oooeeceiessiensrasssasmssinssinssssssasimaspapsnsssssssasss misensatsasninsons poge:g 1395
AQVErse POSSESSION c.vuecrrermiecriirireaisrmanssasssssnnsssasessssasssss s nsn g e IR 1398
1. TOTOAUCHON courrsieneeeesmnrnasesssnessnsssasssssanssssasssenasassunneasdgesdySoansees 1398
7. The Fairweather DECISION ......cccovrvesiunsrmsmmsmsmsnmiesssassssssnines e 1401
3. Position of Purchaser of Possessory Title ......coooommmrciiissseienees 1402
Encroachment or Adverse PoSSeSSIONT........oiiimmamisssmminsnsinssnnees 1403
Matters Leading up 10 COMPIEHION ....covmrmimmemrisisssssmsssmmssussrmissiees 1404
Completion Date and TINE ......courmriermsiississssmmassssssssaisssmsssssseses 1410
1. Introduction ......... ur S i s S ST e i 1410
Time and COMPIEHON ...c.couemmmrmmmmsiemsssisiassimassssas st insssnaseees 1413
1. TOTOAUCHON. ..crecsrierrsasesmnssssasesnessusmasarasmssssssntaensmsmsssinssmnabanasssasines 1413
2. Midnight RUIE .....coomecumimmsimesasessessmssssnssssssmissssssasssmssssasstsssinsssssscasess 1415
3. Time Of the ESSENCE ..ccueumrerimtsnssmarmessiasninmstssussnisisusmsassssssssiness 1416
4, Completion by Undertaking ......wmermmssssmmsimmsssimssinsssimnssssssees 1417
5. Receipt Of MODEY ...vueuimmmsreusmsssssessssssssscumsassrsssemmssississasssssasasasstaces 1420
6. Form Of PAYMENL ...c.coruirerinuseensanmassssssmmimsmsnsainiansassasssassasssesion s 1422
7. Damage by VENdOr ...courueremmasmumssmsesssesssssssmsmssssssassimsass s sssesss 1426
8. Separate REPreSentation .......ovewsesessssunsssisssimmmsmmssssssssssesse s 1428
9. Injunctions and COMPIEHON ...cucimimmemsmsmnssmmssmmassassssssssssnsens 1428

A.

Contents  XX1X

10. Fixtures and Vacant POSSESS10I ......c.ceccieeioncvriccnieesesressenssnessenne 1431
Land Registration OrdiNance ............cccovevemeemimsteniesissinmsssbinsenissssaesisnss 1432
TUP71 raTo) RO DRI 111 A4 144 W0.11 RGN TV e L LU0 T L 11 S e 1432
2. Nature of Hong Kong’s Registration System .............ccccooveevvninen. 1433
3. Provisions of OFdNANCE .....c.caibiiivinntiniiiin it it 1435
4. Registration and Bona Fide Purchaser or Mortgagee .................. 1438
5. What is Registrable? ... ooeieiccnscccenceerrnsvasaconesassmanios 1443
6. OPBODS ovoereeeereer e e eessseemseeessesmstessnteeees i 1447
7. Leases and Licences 1452
B DEEN BB oo css e M SIS A 1458
Judgments and Pending Actions ........ 1469
L. CRATRING OIGET eooroereereseeeees e ses e eseeie 1469
2. Lis Pendens 14?4
Chapter 15 Remedies for Breach of Contract for Sale of Land
Judith Sihombing
sarots for Saleof Land ......coinuiiiipisistinminsmsein s 1481
N U — 1481
7, The Terms.of the COMEACE ......ooooeersssoooeeosesseeeeeooeeesoseesoees 1483
3. Range of Relief ........... 1485
4. Certainty of Terms and RECHACAHON wooorvomvrvororroreosrooorr 1485
5. Relief for the Defaulting PUrchaser ...................o..... 1487
A Valid a0 Binding COBIEAC ..ooevrovrooreeoeoooooeooeooooeoeoeso 1490
1, Elementsof Valid and Binding Contract ..................... ... 1490
2. Terms Of PABDA SPA o.oooooeoooeoooeoooeoeoeoooeooee oo 1491
3. PADHE I FOCMAROD oot et o 1492
4. Collateral Contracts -------- 1493
4. “TheRare Trostand the Doatrng of COTVERin s, ot st 1494
LT — 1503
T 1503
2. RESCISSION wrerrerreer e see oo see e 1504
Rl 7 1T T LG L e O T e s 1510
4. Time of the Essence ............ 1511
5. Offar of Repudiation and 5 ACCEDIAIOs o oo oot oo 1518
6. Effect Of NOB-ACCEPINICE rroosereeooes oo 1519
e 1523
1. MEANING OF PRIASE oo 1523
2. EXCEPHODS 10 GENErL RUIE ooooooooeoeoooeooeoooooeooooo oo 1525
BT T Do 1526
B RESHIION vooooeeoesooeoes oo oo 1530
IR IIEETRALE: .o e o ovme s oot St 1532
T s — 1532
T — 1536
1. Introduction ........... 1536
2. Deeds of Mutual Covenants (‘DMC’) and Injunctions 1538



XXX  Confenis

b

e Ral--1~)

&

=2F

o Z

o e

3. Injunctions and Preservation of PIOPETLY .......ccoveumsismmmninsinissnsicnnns 1540
4. Purchaser and Mareva Injunction/ Freezing Order.........cccococvennen. 1541
Foregoing of Remedies by Purchaser ...........ocococmsnnniccsinas ....1544
Restrictions on the Vendor’s Remedies Against the Purchaser ........... 1546
One Solicitor Acting for both Parties ... 1548
Vendor/Purchaser SUIMMONS .......vcwoiarseriemmsnmsarsssssnisssesssssanssssassnsiess 1549
Specific Performance

1. Introduction ..........

3. Essential Factors

4. Competing Valid Contracts .........cccceeeee

5. Discretionary Bars to Relief

6.  JUMSAICHOM. c.uiveererresereresnsnesssesassanemresmssnerassesesssiesnssnssnasassasissssassn i

Damages iN EQUILY ......cooresimseammccsimscussisssssssssmns s sssssasasssamassssnecsas s
Common Law DAMAZES .......cuiueerimemsssesermmanissssassassanssassssasssssisssamses
Introduction
Types of Damages Available at Common Law .......coveiuriininnns 1575
Account of profits as common law damages .........ccoueiernnnines 1576
Substantial Damages
Substantial Damages as Expectation, Restitutionary
OF REIIANCE .voeveeeeeeceeeeeveensiasn s er s s mesmns e st sassasan st n s ens s 1581
7. Contract/Tort Principles .......cccccieorieimanmnmmsssmssssss s s 1582
B. MItALON. . ..ccicimiunmeimeseacstssstiessinss s e ssa e asr e cassssna e s
Agreed Sum Clauses
DEPOSIL ...cconiiirnrerrrrenisnreranecarsssgsnsesosssnse
1. Introduction ..........ccoemmmieeenianas
2. FOITEIUTE ..ovevrveeeeeeiesemcseermstosstcucnenmrsenenasesetssasensisns s sassssmassassananag
4. If Payment is Essential, Does Default Cause Contract to
TErmUNALET ..veeverreeereereeeersesserarsastasssmssssnesesansssssssnainsssassessensogeycs 1588
Relief Against FOrfeiture ......occerercininmsimmnmnencssenen 300 B 1588
Liability of Conveyancing SOLCIOT ....cooervierinmniineiiiniaig s 1590
TIATOAUCHION w..cvviveeeiaesesressemeamsrntssssassanensastssnontont sasmnsmnrasssrsssnssasan 1590
Contract between Solicitor and Client ..
Establishment of Liability
Liability and Public Policy
Breach of COnfidence ......ccooueierrrmnmesisrerimnsere st
Inducing Breach of CONtract ........ccoereemcmmsmemmsmesimssannees 1595
Equitable Relef ...t 1595

=BT SEPTI SR
2
:
:
5

b R

................................................................................................................

-

Table of Cases

References are to paragraph munbers

11-13 Sands Street, Hong Kong, Re [1994] HEKDCLR 7 .....coovciniiiiimmemmmssisssssnnssassssssssinnisinnes 3. 103

A

A firm of solicitors, Re {1992] 1 QB 959, [1992] 1 All ER 353.......
A Solicitor, Inre [1992] HKCU 212 .. =3
Abbey Homesteads (Developments) Ltd v Ncrﬁlampmnshue Cmtnty C-:mnmi

[1986] | EGLR 24... st R 20
Abbey National Buﬂdmg Socxely v Cann

[1991] 1 AC 56, [1990] 1 All ER 1085, [1990] 2 WLR 832 ....ccovvinivcinuniannn

.5.133, 11.81, 14.282

Abbott v Abbott [2007] UKPC 53... s n102
Aberdeen Shopping Plaza Lid v Mmrpomted Owners ofAherdeen Kil ng Mansmn
[2003] HKCEJ33MHCA 9319/2000, 13 May 2003, unreported)...........cwivimiveirisemisasssssiiens 2.88

Aberdeen Wiraic Tavestment Co Ltd v The Incorporated Owners of Albert House & Anor

[2004].3 HZLRD 910, [2004] HKCU 311

(CACY 42/2004 & CACV 236/2004, November 2004, unreported) -..........ccccoceveeunrrernerenrenn 4.382
ABN-+~mo Bank NV v Manharlal Trikamas Mody & Anor

12010] HKCU 1414 (CACV 434A/2002, 22 December 2003, unreported) ............ccco.............9.199
Abz/Dhabi National Tanker v Product Star Shipping [1993] L1 Rep 397... o e 493
AC Agrobiological Corp v Buck Sales (CACV 138/1985, 24 September 1985 umporr.ed) .15.198
Ackroyd v Smith (1850) 10 CB 164, [1843-60] All ER Rep 512.... B
ACS Computer Pte Ltd v Rubina Watch Co (Pte) Ltd [1998] 1 SLR ? vinene 12:39
Actionstrength Ltd v International Glass Engineering [2003] UKHL 17, [2003] 2 A]l ER 615.... .B.19
Active Keen Industries Ltd v Fok Chi Keong

(HCMP 3761/1992, 31 December 1992, unreported) 5.21, 6.431, 6.445, 6.468
Active Keen Industries Ltd v Fok Chi Keong [1993] 1 HKLR 135.......ou..ooesmrsreimemrr. 6432
Active Keen Industries Ltd v Fok Chi Keong

[1994] 1 HELR 396, [1994] 2HEC 67 ......oviesneciemecrensassssasinssis

..2.188,3.91, 4,149, 4.3306, 4.347,
4.358, 4.359, 4.364, 5.148, 5.149,
5.156, 5.176, 5.190, 5.191,

6.04, 6.07, 6.09, 6.380, 6.400, 6.432,
6.443, 6.451, 6.452, 8.21, 8.51, 11.35,

11.85, 11.101, 11.103
Adams v Clutterbuck (1883) 10 QBD 403 .. N | LI I LY

Addiscombe Garden Estate Ltd v Crabbe [1958] l QB 51 14253
AG Securities v Vaughan [1990] 1 AC 417 ..

Ry -.3.269
Agar v Athenaeum Life Assurance Society ( l 853) 3 CB {NS) T25 2as .6.223
Agip (Africa) Ltd v Jackson [1990] Ch 265.. - 12 3(1'} 12.301
Agnew v The Commissioner of Inland Revemle [1001] 2 AC ?10 SIS OL U OSSN WO RCR £ W, |

Agrila Ltd & Ors v Commissioner of Rating & Valuation

[2001] HKCU 175 (FACV 1 and 2/2000, 6 March 2001, unn:poned]
AlE Co Ltd v Kay Kam Yu [1996] 1 HKC 239 ...
Aik San Realty Lid v Attorney-General [1982] HKC 32[} it i
Ailsa Craig Fishing Co Ltd v Malvern Fishing Co [1983] 1 All ER ]OI sk B
Akai Holdings Ltd (in Compulsory Liq) v Everwin Dynasty Lid & Ors [2912] 3 HKC 485 ........ 151
Akaf Holdings Ltd (in Liq) v Emst & Young (a firm) [2009] 5 HKC 218 (CFA)... ..8.163, 8.165
Aszzlnldings Ltd (in Liq) v Kasikornbank PCL. :

11] 1 HKC 357... ..10.16, 10.77, 13.

Aktieselskabet Dansk Sk.lbﬁnanmemg v Brulhers & O‘:s [2{110] 1 HEC 511... 33. . :: ng
Alan Estates Lid v WG Stores Ltd [1932] Ch511,[1981] 3 WLR 892........6. 195 8.315, 8 216 8317
Alati v Kruger (1955) 94 CLR 216... or Tt ..9.118

Xxxi



