
Contents

Vietnam: Economic, Political and Cultural Background ...................... 1
Overview of Vietnam’s Economy .................................................... 1
Economic Integration.................................................................... 1
Vietnam’s Infrastructure: General .................................................. 2
Language ..................................................................................... 2
Government and Political System................................................... 3
Legal System ................................................................................ 5
Openness to Foreign Investment.................................................... 5
Current Trends ............................................................................. 6
Sector Trends................................................................................ 7
Sourcing Deals .............................................................................. 9
Vietnam: Risks ............................................................................ 10

Predictability ......................................................................... 10
Foreign Ownership Restrictions.............................................. 10
Development Risk ................................................................. 11
Licensing Issues .................................................................... 11
Land Use Rights ................................................................... 11
Employment Law .................................................................. 12
Foreign Exchange.................................................................. 12
Tax ....................................................................................... 12
Import and Distribution Arrangements .................................. 12
Corruption............................................................................ 13

Corporate Framework ..................................................................... 13
Business Vehicles ......................................................................... 13
Effect of Corporate Form on Acquisitions ..................................... 14
Compliance and Reporting Requirements .................................... 15
Minimum Share Capital .............................................................. 18
Decision-Making ......................................................................... 20

Structure ............................................................................... 20
Shareholder Decisions: Limited Liability Company ................. 21
Shareholder Decisions: Joint Stock Company ......................... 21

Executive Authority ..................................................................... 22
Foreign Management................................................................... 22

Regulatory Framework .................................................................... 23
Laws Affecting Acquisitions .......................................................... 23

Principal Laws....................................................................... 23
Principal Variables ................................................................. 24
Hostile Transactions .............................................................. 24

Relevant Regulatory Authorities ................................................... 25
Government .......................................................................... 25
Central-Level Ministries......................................................... 25
Ministry of Planning and Investment ..................................... 26
Department of Planning and Investment................................ 26

v

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



State Securities Commission .................................................. 26
State Bank of Vietnam ........................................................... 26
Vietnam Securities Depositary ................................................ 26
Vietnam Competition Authority ............................................. 27

Restrictions on Acquisitions of Up to 49% of a Private
Unregulated Company ............................................................. 27

Restrictions on Acquisitions of > 49% of a Private Unregulated
Company................................................................................. 28

Generally .............................................................................. 28
Practice................................................................................. 28
Majority Ownership............................................................... 28
Investment Certificate ........................................................... 28

Rules Applicable to Acquisitions of Foreign-Invested Companies ... 29
Timing of Governmental Approvals ............................................. 30
Acquisitions through Nominees.................................................... 31
Land Laws Applicable to Acquisitions........................................... 31

Share Purchase Transactions .................................................. 31
Asset Purchase Transactions ................................................... 32

Land Allocation............................................................... 32
Land Lease ..................................................................... 32
Land Sub-lease................................................................ 32
Land Contribution .......................................................... 33

Extensions of Land Rights ..................................................... 33

Regulated Sector and WTO Sector Acquisitions ............................... 33
Regulated Sectors ........................................................................ 33
WTO Sector ................................................................................ 38
Acquisitions of Companies Operating in Both Regulated and

Unregulated Sectors ................................................................. 39
Procedures .................................................................................. 39

Acquisitions in the State Sector – Equitisations................................. 40
Equitisation................................................................................. 40
Strategic Investors ....................................................................... 40
Price: Strategic Investor ............................................................... 41
Ownership Percentage: Strategic Investor ..................................... 41
Lock-Up Period........................................................................... 42
Timing ....................................................................................... 42

Before the Initial Public Auction ............................................ 42
In the Public Auction............................................................. 43
After the Public Auction ........................................................ 43

Limits on Dispositions by the State .............................................. 43
No Sales of State Interests ..................................................... 43
75% State Ownership ............................................................ 44
65% State Ownership ............................................................ 44
50% State Ownership ............................................................ 44

CORPORATE ACQUISITIONS AND MERGERS

vi

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Mergers.......................................................................................... 44
Overview..................................................................................... 44
Procedures .................................................................................. 45
Implementation of Mergers ......................................................... 46

Investment Incentives and Protections ............................................. 48
General....................................................................................... 48
Encouraged Investment Sectors ................................................... 48
Encouraged Geographical Areas .................................................. 49
Standard Investment Incentives: Tax ............................................ 49
Standard Investment Incentives: Land.......................................... 50
Documentation of Investment Incentives ...................................... 51
Protections against Expropriation or Nationalization .................... 51
Protections against Change in Law ............................................... 52

Financing ....................................................................................... 53
Availability .................................................................................. 53
Debt Limitations ......................................................................... 54
Security Interests ......................................................................... 54

Security Interests: General ..................................................... 54
Security Interests: Mortgages of Assets ................................... 55
Security Interests: Mortgages of Equity Interests ..................... 56
Security Interests: Guarantees ................................................ 56
Security Interests: Land Use Rights and Assets Attached to

Land ................................................................................. 56
Security Interests: Registration of Security Interests ................ 57
Security Interests – Foreclosure .............................................. 57

Foreign Loans: Registration ......................................................... 58
Foreign Loans: Tax...................................................................... 58
Foreign Loans: Offshore Bank Accounts ....................................... 59

Payment, Foreign Exchange and Remittance .................................... 59
General....................................................................................... 59
Accounts for Acquisitions of Shares: Indirect Investment ............... 60
Accounts for Acquisitions of Shares: Direct Investment.................. 60
Currency of Payment: Indirect Investment.................................... 61
Remitting Foreign Currency: Indirect Investment ......................... 61
Remitting Foreign Currency: Direct Investment ............................ 62
Remittance.................................................................................. 62

Company Law and Securities Law Issues.......................................... 62
Shareholder Approvals ................................................................ 62
Regulatory Approvals .................................................................. 63
Directors’ Duties.......................................................................... 63

Loyalty.................................................................................. 63
Inside Information ................................................................ 64
Tender Offers ....................................................................... 64

CORPORATE ACQUISITIONS AND MERGERS

vii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Form of Consideration................................................................. 64
Financial Assistance ..................................................................... 65
Purchase of Own Shares............................................................... 65
Preference Shares ........................................................................ 66

Dividend Preferences ............................................................. 66
Liquidation Preference .......................................................... 66
Hybrid Preference Shares ...................................................... 67

Completion of Acquisition of Control over a Vietnamese
Company................................................................................. 67

Completion of Acquisition of an Interest in a Vietnamese
Company................................................................................. 68

Costs and Fees ............................................................................ 68
Major Shareholding Disclosure Requirements ............................... 69
Dividends ................................................................................... 69
Corporate Veil............................................................................. 70
Insolvency ................................................................................... 71

Public Company Acquisitions .......................................................... 71
General....................................................................................... 71
Tender Offer Requirements ......................................................... 72
Cross-Border Structures ............................................................... 73
Board Actions ............................................................................. 73
Partial Offers............................................................................... 73
‘Mandatory’ Bids ......................................................................... 74
Buying Shares outside a Bid ........................................................ 75
Securities Trading Codes ............................................................. 76
Acquisitions of Unlisted Public Companies: Additional Obstacle.... 76
Announcements and Disclosure Obligations ................................. 77
Target Company Commitments.................................................... 78
Due Diligence ............................................................................. 78
Terms of a Tender....................................................................... 78

Consideration ....................................................................... 78
Equality of Offer ................................................................... 79
Other Classes ........................................................................ 79
Financing Condition.............................................................. 79

Timetable ................................................................................... 79
Tender Documents ...................................................................... 80
Publicity...................................................................................... 80
Withdrawal of Bids ...................................................................... 80
Control ....................................................................................... 80
Squeeze-Outs .............................................................................. 81
Sanctions .................................................................................... 81

Due Diligence Issues ....................................................................... 81
Due Diligence: An Introduction ................................................... 81
Due Diligence: Systemic Issues..................................................... 82
Corruption.................................................................................. 83

CORPORATE ACQUISITIONS AND MERGERS

viii

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Criminal Code ...................................................................... 84
Anti-corruption Law .............................................................. 84
Gift Regulations .................................................................... 84

Money-Laundering Regulations ................................................... 85
Environmental Laws .................................................................... 85
Product Safety Laws..................................................................... 86
Intellectual Property Rights ......................................................... 87
Distributors and Agents ............................................................... 87
Valuation Issues ........................................................................... 88
Change of Control Clauses .......................................................... 89
Due Diligence of a Public Company and Insider Trading Rules..... 89
State Secrets ................................................................................ 90
Representations and Warranties ................................................... 92

Law and Dispute Resolution............................................................ 92
Right to Choose the Governing Law of a Contract........................ 92
Contracts Governed by Vietnamese Law ....................................... 93

Predictability ......................................................................... 93
Unfamiliar System of Law...................................................... 93
Confidence in the Certainty of the Contractual Bargain .......... 94

Dispute Resolution: Vietnamese Courts ........................................ 94
Dispute Resolution: Vietnamese Arbitration.................................. 95
Dispute Resolution: Foreign Courts .............................................. 96
Dispute Resolution: Foreign Arbitration ....................................... 96
Enforcement of Foreign Arbitral Awards ....................................... 97

Merger Control .............................................................................. 98
Background ................................................................................ 98
Economic Concentrations ............................................................ 99
Relevant Market .......................................................................... 99
Merger Control ......................................................................... 100
Procedures and Scope of Substantive Review ............................... 101
Jurisdiction ............................................................................... 101
Penalties .................................................................................... 103

Taxation ....................................................................................... 103
Asset Acquisitions ...................................................................... 103
Tax Consequences of Asset Acquisitions ...................................... 104

Taxes .................................................................................. 104
Accrued Liabilities ............................................................... 105
Carry-Forward Losses ........................................................... 105
Depreciation........................................................................ 105

Share Acquisitions...................................................................... 106
Transfer of Capital............................................................... 106
Tax on Sale of Shares of Public Companies........................... 107
Tax on Sale of Shares of Private Joint Stock Companies ........ 107
Tax Loss Carry Forward Rights............................................. 107

CORPORATE ACQUISITIONS AND MERGERS

ix

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



Structuring ................................................................................ 107
Offshore Transactions .......................................................... 107
Dividend Payments .............................................................. 108
Acquisition Financing........................................................... 108

Remittance ................................................................................ 109
Consolidation ............................................................................ 109
Tax Treaties............................................................................... 109
Risks ......................................................................................... 110
Transfer Pricing ......................................................................... 110

Employment Considerations .......................................................... 110
General ..................................................................................... 110
Structuring Employee Transfers in Vietnam ................................ 111
Statutory Transfer ...................................................................... 111
Resignation and Re-employment ................................................ 112
Redundancy and Re-employment ............................................... 112
Transfer on the Basis of a Tripartite Agreement (without

Resignation) ........................................................................... 113
Other Issues .............................................................................. 114

Accounting ................................................................................... 114
Accounting Standards ................................................................ 114
Valuation ................................................................................... 114
Acquisition Accounting............................................................... 115
Consolidation ............................................................................ 115

Future Developments .................................................................... 116
Reform Generally ...................................................................... 116
Equitisation and Sales of State Assets .......................................... 116
Financial Sector Consolidation ................................................... 117
Real Estate Acquisitions.............................................................. 117
New Laws .................................................................................. 118

New Law on Investment....................................................... 118
Higher Foreign Ownership of Public Companies ................... 118

CORPORATE ACQUISITIONS AND MERGERS

x

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om


