TABLE OF CONTENTS

T I
PREIICE om0 Ui sonero ey s sem s oA T A 4P SR SRR R ST
O P 050 am oo secrmsmmse SO BT B B PO 105 b ey ssesmemeanprccmamssmesmarmsmsnsnse
AcknOWIEAZEMENIS .......cooovooo s
Tuble of Hong Komg Cases...........coc.ccooemereeeeeenireeeesene s
T ble O POPEREICHSES o isvavossses sovis i ved s o s 00 SR R oA

Teble G LEBISIAMIR oo s s pvesvss i v B P S L e e e s

Part 1
GENERAL PRINCIPLES

CHAPTER1 THE ARBITRATION
ORDINANCE

Structure and Form of the Ordinance..................cv.

Application of the UNCITRAL Model Law ..t ..o

S e m e oA W

(U

CHAPTER 2 STATE IMMUNITY: LIFE

IMTOAUCHION .ot e

Drafting History of the Arbitration Ordinance (Cap. COM. e

Provisions Supplementing the Model Law...o oo
Schedule 2 Opt-in and Automatic PrumiZIons. ..o e
N ABIEAIIET cvocsumasomns s i NG v i T A B T e e e e B
TEURTH1: IVETRIITES v convwnns O N s 44 0644 45 0 0 0 00 e ST

Enforcement of Emergency Relief ...

o COMCIISION. 1ot lh ettt et ee bt et e ee e enenen

.............................. XXXIX

Romesh Weeramantry

............................... 1.001

1.002
...1.006
..1.012
1.015
1.016
1.020
1.024

............................... 1.029
Med-arb anid ATD=m188 .0 oottt ettt

1.032
1035

AFTER CONGO Kathryn Sanger and Martin Wallace

1. Introduction ...

2. State IMIMUIILY ©oooeecece et ee e e
(a) The development of the doctrine - absolute beginnings ..............oooceeveoeeeeeeeseeee s
(b) Restrictive immunity - the commercial €XCePHOI ...ov.vvvivveeeeecee e
(c): ‘Thepesiticf i HONE KOG <m0 s st amse semmmmrasmnsanes

3. The Conge RUNIES oo nmone s o e e e m s oo e st

(a) Court of First Instance ........cccoeeeiiiiiccicennn.

() Court 0 APPEAL ...ooeee ettt
() Court of FINal APPEAL ..ot eee et et

.. 2.001
2.007
2.007
2.009
2.011
.2.015
.. 2.015
.2.018.
2.026




TABLE OF CONTENTS

4. China and “Crown” Immunity in Hong Kong
5. Which Entities are Entitled to Immunity? ............

(a) State immunity

(b) Crown immunity and Chinese State-owned Enterprises vo.ooivciecnieoe

6. Looking Forward: Practical Implications and Ramifications ......

(a) Judicial iNdependence ... s

(b) Arbitration - including arbitration in Hong Kong - continues to play a vital role ......... 2.063

(d) Enforcement and WAIVET ...........oooooooeooe oo ee e eee et eeee e e s e

(e) Hong Keng’s potential home advantage when dealing with the CPG .............ococoeo.o.

CHAPTER 3 PREVENTING COMMERCIAL
DISPUTES

L TR OUBHON 1o iiitiiinissnnninnsnsneensas sonsesenemsaensassssatpsass amegsmsssssssomseans rasmsssesetass

2. Belecting a COUNLBIPATLY :.. .itiesacsisiiiosiensisoreisssreeissoressssisessoss iassssnsssasansassasseromersrsssnssssses
e s T T
(D) VIR P TIEITON: vovvsnsimssnsussvonssmsnss n st o oo ES s o Vo SRS S s

() LionatiGtuamttl SN o ommomrossssnsssrosns s sosmssasss o s L A RS

(d) Focus/investment on risk prevention ...

3. Contract Negotiation and Drafting

(b

=

Jurisdiction/arbitration ...........c..ccocvvevvvivieeier e,

o e £ o = T L
(€) Successors and ASSIENS ..o

(1) NO WEIVET oot sttt et es e
() VAITALION ..ottt s n s s enne
(h) Force majeure and frUSITATION ....viveoeeeeees e e e e

4. Managing the Performance of CONMACTS .......ocooiiviveieiiceiecccie oo s e

(a) Project managing

5. Sample Document: Force Majeure Clause

Ernest Yang
.. 3.001
.. 3.003
.. 3.005
. 3.006
.. 3.007
.. 3.008

.................... e 3.009

(2) GOVEIMINE JAW ..ottt ee e st erenes st b e et et s nen s eeeeeas

..3.015
. 3.018
..3.021
.. 3.026
ARLN
..3.030
s 3038
.. 3.036
. 3.045
. 3.052

........................................................................................................... 3.055

(5) DOCUITEIEATION <..ocvtieiemsint st seee ettt ee et ses s s s een s ees s e

.. 3.057

Sample Document 3.1: Force Majeure Clause as Recommended by the ICC ......oocevvveenens 3.060

CHAPTER 4 WAYSTO RESOLVE A
DISPUTE
Flowchart—HKIAC Mediation ...........ooveeveececreeceeeeeeen

Flowehart—Adjudication. .........coe i
I Introduction.....cevviineniiiininnn S R e a1 T S S T R S S A

David Bateson and Edmund Wan
......................... 4.001
......................... 4.002
......................... 4.003
rereeeeeee 1007

TABLE OF CONTENTS

(@) Whatisnepotafiond. ... ... s RR R aR SEesesb D O

(b) Objective theories of negoHAHON ..o ST 4.009

(©
(d)
(e)

(a)
(b)
(c)

(e)
()
(g)
(h)

(a)
rL)
(c)
(d
(e)
(f)
(2)
(h)

Subjective fACtOrs in NEEOHATION ...c.coiuiiiiiiirs st 4.019
Good faith i NEEOHAION .....vvvceeeereerese e eer st 4.020

v MOTIATIOIT oo o ssnsessmscsssmsassmsesssporm soasaressanpensssssmsmsis stbds bbb v RSSO B et rasnigavtn o 0H 026

What femelatian... . ....ceemi s S B S R B O 2 B
Fundamentals of Mediation........cccooiiiiein i irissmsissssssinsssmsesemessessssesesissemssseseseesecens . 028

When should parties Mediate? .......cccivecviimniiiniimmiens e esesensrsesens s 0360

Which institutions facilitate mediation in Hong Kong?......coocoviciiiiiiceceen 4.037
4.038

Are there any rules which apply to Mediations? ...
Strengths of MEAIAtON ......c.ovverriviirermrn e senssesns e 2. 042
Weaknesses of MEAIALION ...vvorevrreeer e sessesemseeeessiessssssesasssessssssnsessessssesessensesenenaneeesnen b 044
TN oo o e s st 058 S B e s S S L B e vt v 4.046

 ATTNIIOINOL . ..« 3 T B0 L BRI o s e RV O

IR T8 A GTTOATIOME vovwecrivsinnsonsssssnss i cocs s SR8 454020 oo s st bR ALDER |
When do parties refer a dispute to adjudication?........c.coccvvviviiiinininsineecsceeen 4,048
AQTIGCHTTON BROBSANTS s st corersvsss vsosssnsesesosmmmsissms st smnsrirans e e sy e e exp sy e ersd 4.050
Is there a body which facilitates adjudication in Hong Kong? ..o 4,033
Are there any rules which apply to an adjudication? ..o 4055
Strengths of adjudication .................... TR TR T e D08 B
4.059

Weaknesses:of adindication e mmiiayaiiim s ans s

TR s sesvvi s s B A T A R e S5 R P RS s sass OO )

Dispuite Review BOards (DRBS). ..o et s nissivsisnnissasim s QO]

(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
((

(a)
(b)
(c)
(d)
(e)
(£)

WHAEIE A P RV OR DOAEDY oo sooms s msr e s s i s s et S 4.061
Origing 0f DRBS ..ot . 4.062
Composition 0f @ DRB.....oii et cr st 4.065
How is the DRB Selected? ........o.ooooeereeiereceeeneenemseseeseesessssensesssssosssisssssessesnsseessnsnsenne o0 067
How does the DRB Process WOTKT v iiemsieinassorinsipit ssonibosihensdsranssiistansiusisivssisiie 4.068
Enforcement 0f DRB awards ... i 4.069
COEE OTTIRIBE v wsnsmsvsisusosiasians s 65560 HES 3 S04 0SS0 B0 A TR e 4.072
Strengths of DRBs ................ TS B A S B A s PR A RO 4.073
Weaknesses 0f DRBS ..o seiesnenssnecsessesnensesnsneonnen 20074
..4.075

Summary..............

. Dispute Resolution Advisors (DRAS) .....coocoiverieieee e e sesne e 0076

How 18 the DRA-Sel8sted? v vnvmnnnmusnnnssmimamnmnimsni s snd DT
How d0e8 tHe DIRAPIOEEETNOTERD .oovammmmnn momnsis e s st s s sy 4.080
CTBES sy B e o A K R s A 4.082
Strengths and weaknesses 0F DRAS ..ot eeve et 4.083

XV




TABLE OF CONTENTS

7. EXpertDeterrnlndtlnn4086

. Partnering

(a) Whatiscxpertdelcnnination’?......................................A............A........,............................4.086
(b) Origi.nsofcxpertdclerminaliun....,............‘.......A,........................A......._......,,...................4,087
(c) Characteristics of an expert 111 ko CRR—————— N v
(d) How is the expert SEIECLEAY oo
(e) How does the expert determination process BRI o eismmmomsammmsmmssmasa . A00T

(f) Enforcement of expert determination ... E TOR e 11,0k

(g) Expert Immunity from Swit?........c..oooooooooiiooeoo
(h) Strengths of expert determlnaﬂon4099
(1) Weaknesscsoff:xpcrtdetcrmination..‘..........‘.........................m..._....,.............................4.1{)0

(J) Summary410]

. Early Neutral Evaluation (ENE)4102

(b) What is the origin OFENE? oot 103
(c) Howisthecvaluatorse]ccted?............,,........A...,....‘.......u,............................,..................4.104
(d) Process 0f1:NE4I(}5
(1) Strengths 0F ENE .......ooooovvoeooeosis

(g) Weaknesses 8OOSO 11
(h) Summary.........ccceoiiurn.

(a) Whahspdnncnng’4ll(l
(b) Ongmsafparfnenng?4114
(c) KeyElement-;dlb
(d

-

What does the partnering process involve it 7/ ST O } 4.1l6
(e) How is partnering AT oo (4] 17
(f) What is contained in a partnering charter? I RS, . T JUE N
(g) What is contained in a partnering SOMBRAGT, , coesmprmmsssmmmnammssmmn Wersesa T3]
(h) Strengths ofpammrmg4124
4125

(1) Weaknesses of partnering..............cocooveoeovooooooo
U5kt ——————————————— e 4.126

(a) What is arb1tratt011'?4l27

(b) How is the arbitration process Sred? .............covooooveeeeoreiorecersooooo 4.130
(¢) Arbitration procedure4]?2
(d) Documents-only arb1trat10n4138
() Small claims ArBITAHON ...t 143
(f) Statute governing arbitrations in Hong KONE oot 4146
(g) Rules applicable to arbitrations in Hong Kong......ccoveovveviecionconeceeoeeeoneses A 153
(h) Arbitration inslitutionsinHongKnng.,........,...........A..........A............,,........‘........A.,.........4,155

11.

12.

CHAPTER 5 MED-ARB

L.

)

\&

. Background to the Case of Keeneye .......coooovvevvveinicecneeceee

TABLE OF CONTENTS

(i) Third party funding in arbitration ... . 156
(1) Strenpths ofAbIalion _ . .owimesmaamamammmmmnrmaasmaamenmannoth 1T
(J0) WA E S S G ATDIEIITONE . orunaesonsrasnsssvanssesnaresiavis s samssd iaokas s4as V558 o S BT 4.163

(1) SUMMArY ..o 4.168
4169

Litigation...
(a) WHhat 18 THEALONT ...ttt esesare e seenessere s sssesasenamsensesesennssn snenenibs 109
(b) Summary of litigation Procedure .....ooov e esesneneeneee b L 70
(c): Strengthsiof litigation,. .., cemnmmrnn iR s 71
() ek e DRIl v o T S T T e LT
(e) Settlement—sanctioned offers and PAYINENLS ....c.ooinveniecsrisiarisisseseseenesersseemsvsssssenenn s L 73

Establishment of a Financial Dispute Resolution Cemtre .. ..o 4.176

Danny McFadden
IV N s o e B G P B R s s e 0
Rinitions Of Facilitative MEdTAtION: . .ouueesimioiiom ivusisi svimsasss istonssiosessussnsssssiis ssnssassvs s 5.009
S0ME Ky COMTEPLS .ouiviiiiiiiiie ettt sttt s sttt ee et esemas e es e eeeste et eaensenannenre e 5.013
(2) ConfIdEntiality ..ot mresene s ee e D0 14

Facilitative and Evaluative Mediation Models Compared .........cccoovveievevioieiieeeee e 5.022
(8): Faciliiative miediation e s e S T s s s e T 2
) Bl el s R S e RS

c) Thedifferengein BIACHEE wuvmmmmmmams s st L0

o WHALTS ATDIITATIONT .ottt st es e e s et ee et et e ee et st ennreaeneaeeeaa 5.027

(a) Advantages of arDIATION ... .o..o.ovoiuiiiiieetcernee e ser s s 5.029

. Arbitration and Mediation Processes Compared.......... R, 5.030

(a) Mediation in mainland Chinga ...........cooceeieiieiieecece e s eeee 3. 031
(b) Court-performed mediation in mainland China ...........coooviviiiee oo 5.034

(a) Med-Arb or Arb-Med during mainland Chinese arbitration proceedings ...........c.cccoveo... 5.040

(b) Due process issues in mainland China...........cccooveeeeeeeeeeeeeeeceecieeee e 5,041
..5.045

. Hearing in Court of First Instance before The Honourable Mr Justice Reyes .........c.coc.co...... 5.057

) T o T i trbsamnsonans s sase st st g O A SR PR et e emma s emsansees pasne amnasans st AR
(T e SR T AT .8 .
(€) PUBHC POTICY vovvooveeoeeomeeree oot ssesss e 5,070

. The: Court:of Appeal DECISION .....cimiusisissmismrsiiisssinisssisivisisissms i i iesoiie 5073

(2)  THE WATVET. . ..veeeeeeeeereeeetetsesmee st e eee et st sttt et see s eees et e s et s amnseesee et eesesesanseeessessresesseeersesenen 5.074

(B) NO APPATENE DIAS orvoerv et 5.079

. Final Observations on Keenepe CASE .............cococoviivivoeeeoeeeeeseeeeeeeeseee e eeee e 3,08




Xviii

TABLE OF CONTENTS

13.

14.

15.

l6.

18.

19.

20.

Approach to Med-Arb in Different Jurisdictions ....................... Srpimtreeaernenen s s ensans R— 5.082

(a) Singapore ... ....5.083

(c) UNCITRAL conciliation rules .........oooovovoi

............................................................... 5.092
(d) Hong Kong Arbitration Ordinance (“HKAQ™) (Cap. 609) wocovvovorooooooo 5.093

(e) Article 14 mediator’s role in subsequent Proceedings .....ccooveverererisiieeeneeeeeenn . 5.008
TCC NSO BIMES ecosssomioniniss s i 00 homensommcs s e e comsm s st e st 5.102
Advantages and Disadvantages with Med-Atb ............coo.ccooovooeome 504

CULRE ol oo O ————————————— 5.105

The UK and its approach to L7 L0 I p—————————— | .
Suggestions for engaging with Med-Arb T PBL i [
Safeguards for arbitrators who use private meetin gs with each party, as a means

of facilitating settlement..............cocoe.... 5.117

5118
.............................................................................................................................. 5.120

(a) Keeneye's impact on legal practice in Hong Kong and Mainland China...................5.122

Common law and civil law jurisdictions approaches to Med-Arb..........

Conclusion

CHAPTER 6 THE MAIN FEATURES OF

v b

=

o INErOAUCHON .ot

ARBITRATION

Chiann Bao

(a) Law governing the dispute ...

(b) Seat of arbitration

(¢) Governing law of the arbitration agreement
(d) Rules of the arbitration...oo.oov. oo 06.011

CHAPTER 7 HONG KONG INTERNATIONAL

1.
2.

ARBITRATION CENTRE AND

ITS RULES Chiann Bao
History and Organisation of HKIAC.......o.cooooivoioiiececee oo 7.001
Functions and Services of HEKTAC ....c..oocoiiiimmimroeoeoeeoeeeeeee oo 7.011
(8) Appointing atuthoTity .....ovoos i et 7012

(b) Cease AtminiSatIot e s, O 7.014

(€) Hearing Facilities . ..ooorvouereeeiiiie e,

.. 7.018

3.

4.
5.

TABLE OF CONTENTS

(d) TTIDUNAL SCCTEIATY SETVICE 1ovvvnveeressirrsemsssmesssssesssesnesesesi s ]

(e) Fund holding
(1) ADR events and training. ..o e eesersessiii i Lo 2
(Z) SECTETATIAL SEIVICES .........coeeumeercusiisssrssssmtss s st o

2013 HKIAC Rules and Their Key FEatlIes ...
Other Arbitration Rules Tssued by HEKIAC .o

Case SAtSHCS oo eremsremee e e« A B G T R N S T 7.034

CHAPTERS DOMESTIC AND INTERNATIONAL

o ATDIEATLON FrAIEWOTK . ooeeiiiiseceeieeeeeeeeeeeeeneesst s stes st see s smt e s same e s s ame o st im0

Justin D’ Agostino, Ula Cartwright-Finch and

Briana Young
8.001
. 8.003
8.004

ARBITRATION

Arbitrations Commenced On Or After 1 June 2011—The Ordinance ...
(a) Opt-insystem for “Domestic” PrOVISIONS ..o s
(b) Fiixoperation of the opt-in system for Hong Keng construction arbitration ................. 8.007
Arbit ations Commenced Before 1 June 2011—The Old Ordinance .......ccooeceeevvervcieenen 8.010
(<) Difference between “Domestic” and “International” arbitration under the

(6] (s B8] a 117211 L~ RS e S R S e 8.014

CHAPTER 9 CONFLICT OF LAWS ISSUES IN

T

T T U 1761 ot A0 ) TR S \ianrasy ey TR !

o o o L o e o o o i T A ST G T A Y S i

ARBITRATION Kim M. Rooney

Introduction to Conflict 0f Laws TSSUES oot 9.001
(2) WHhat {5 CONFCE 0F LAWST oovc.oveeeveiesiversrsesssressses s sesssesecncissssssnssnssssnssssssssssssssssssssonsesssn: 9001
(b) Conflict of laws problems in Hong Kong arbifration matiers ... 9.003
(c) Scope of this chapter................ R TSR R T S S 9.007
(d) Sources of Hong Kong’s conflict of laws Prineiples ... 9.010

(e) How conflict of laws problems arise? ... —— 9.029

(a) Definition of jurisdiction...

{(b) The issue of jurisdiction as it relates to arbitration matters in Hong Kong ..o, 9.041
(c) ANE=SUE INJUNCHONS. o+t 9.068
(d) Stay Applications ..... T Rt 1 7.0

(a) The approach to choice of law of questions—characterisation ... 9.082
(b) Main conflict of laws rules relative to arbitration AGIEEMENLS ovrvvrrevvsnerrrenssenren e 9,090
(c) Conflict of laws issues on the formation of an arbitration agresment ..................... e 9.093
(d) Conflict of laws issues in the performance of an arbitration agreement....................... 9.099
(¢) How is the law of a foreign legal system proved?.........cocooovnmrmcnminnnicinnoninnnnnnn 9,129

(f) Conflict of law issues under the New York Convention ... 9.130

Xix




XX TABLE OF CONTENTS

CHAPTER 10 THE ARBITRATION

I.

L B W

20.

21.

22,
23.
24.

25;
26.

28.
29.
30.
3L
32.
33,

35.

. General Requirements.................

. Institutional or dd HOCT ..o

S 0 o oo

. Impartiality and Independence of the Third Arbitrator

- Amiables COMPOSILEUTS .......ovvoivooeeoerseeeeoeeeeooooo

. Secretary to the Tribunal .............

27, Other Limiting Conditions— B

AGREEMENT

Peter Yuen and Doris Yeung

Introduction

. Institutional Rules 10.042

...10.063

. Appointing Arbitrators in Absence OF AZICEMEnt....ooevveeeieeeneisoceeceso 10,077
; EmelgenLyAlbllmtors 10.081

Qualifications olArbmatOrlO()S?

. Number ofArbludtorq 10.088

-..10.097

. Should there be a Nationality Restriction on Party-appointed Arbitrators?.......................10.099

+:100112

d IIRIION o covonenssmmamsmmmsssessnr s OSs S 10.114

¢ AABSESEOTS ..ttt

10118

. Tribunal EXperts.......c..oover.... 10.123

..10.132
Language of the Arb1trat101110145
Rights of Appeal—Opting out/Contracting LSOO 1 I P11
Excluding the Court’s Supervisory Jurisdiction. ........cooieoneneeeocoee e 10,150
Interim Rehcf‘[» 152
VU DATY AT DIIATONE, oo sssrsisnims s sssrasss i 580 e nepensemermssssessconseeeseeenreal ™\ 10.157
(a) Appoeintment of arbitrators.................... R, W), A 10.164

(c) Consolidation e et st e enn, L0, ] 60

Disclosure of Documents and Gathering of Bvidence ............co..oo.o 10.172

10.182
..10.189

...10.195
Commencement of the Arbltratmn](] 196

Costs of the Arbitration ...........cocooveveveennn,

Hearing.......cooooveveeevrcenee.

Performance of Contract to Continue Despite Dispute .......ovovovoceieercceonoroo . 10,200
Con_ﬁdentlahtleZUZ
Turisdiction s . 10.209

Documents Only10216

PUBtive DAMAZES ... ovvvoeeerivisiees oo 10.220

36. Ecgal BEPrésentation. . ............... s s iy e i i s s e swaisas,

CHAPTER 11 ARBITRATORS

Flowchart-—Challenge Procedure Under s.26 of the Arbitration Ordinance .....oooooevveveeeneenn. 11,001

TABLE OF CONTENTS

37. Sample Documents: Model Clauses

Sample Document 10.1: Model Arbitration CLAUSES ....cooviceimieneiiie e et sesreiane
Sample Document 10.2: HKIAC Arbitration Clause..................

Sample Document 10.3;  Standard form Dispute Resolution Provisions ... 10,226
Sample Document 10.4; Government of Hong Kong General Conditions of Contract
for the Airport Core Programme Civil Engincering Works........10.227
Sample Document 10.5:  Government of Hong Kong Sub-Contract Articles of Agreement
and Conditions for Civil Engineering Works, 1988 Edition.......10.228
Sample Document 10.6:  Provisional Airport Authority Hong Kong General Conditions of
Contract Building and Civil Works Issue No. 5—July 1994......10.229
Sample Document 10.7: The Government of the Hong Kong Special Administrative Region
General Conditions of Contract for Civil
Engineering Works—1999 Edition.......coocoveioeieoeinceee e 10.230
Samnle Document 10.8:  First RICS (HK Branch) Edition (1986) Standard form of Building
Contract Private Edition—With Quantities ........cc.ccovveviiiiennns 10.231
Sample Document 10.9:  ICE Conditions of Contract—7Th Edition
Measurerietit VErSion .o mnssamsmsimmnssinsas 232
Sample Document 10.10:  Conditions of Contract for Construction for Building and
Engineering Works Designed by the Employer Fidic
15t Edition 1999 Claim, Disputes and Arbitration.............c....... 10.233
Sample Document 10.11:  NEC Engineering and Construction Subcontract
Second Editionr—Navember 1995 cnnnianneimanmama 10.234
Sample Document 10.12:  JCC 1 Agreement & Schedule of General Conditions of
Building Contract for use in Hong Kong Standard form of
Building Contract Private Edition With Quantities ....................10.235
Sample Document 10.13:  KCRC West Rail General Conditions of Contract for
Civil Engineering and Building Works Dispute Resolution....... 10.236
Sample Document 10.14: MTRC Conditions of Contract for Civil Engineering
and Building Works Construction..........cccooceevivvecieieniieenieneennn, 10,237

Sample Document 10.15:  Appointment of Arbitrators Provisions ... 10,238

Frances van Eupen

1. General Duties in Conducting Proceedings ..........ocooevirerennn. e 11.002
(a) Duty to treat parties with equality and afford a reasonable
opportunity to present their case............. R B D T ST P STl 11.004

(b) Duty to act faitly and impartially and be independent.........cccccoeveecveiveciceiecieevenn 11,013
(c) Standards in arbitration TUIES ...ocoeviiiieece et e e e LLOLT

(d) Remedies for failure to COmMPLY.....ooooii et 11.018

xxi




xXxii

TABLE OF CONTENTS

2. Bringing a Challenge...........

(a) What is the effect of failure to raise a challenge
within the prescribed period?

(b) Status of proceedings whilst challenge pending ......o...ocoooooovoovvoeono
3. Same Test for Judges and Arbitrators ARKe ................oocooooooovro
4. Actnal Bias......cooverveeeee,
5. Automatic Disqualification ...

6. Real Possibility of Bias

(a) Pastor present links between the arbitrator and a party or counsel

(b) Previously expressed views of the arbitrator............ooooooo

(c) Barristers from the same Chambers.....co.oveiooooeeeeee

(d) Infection of bias ......................

(€) Ex parte COMMUNICAHONS w......vvvuecrcsermssussecmssssssnssssiessiesiseemsssessssses s sees

() Repeat instructions/appointmems..‘.A.,.........,.................‘.............,.......,.....

(&) TMPOTtance Of diSCIOSULE.........ooveeeecevesrissioeceoeec s
(h) Standards for disclosure
(i) Failing to possess qualifications agreed to by the parties
(i) TFailure or impossibility to act as an arbitrator
(k) Withdrawal ............ooooooeoviiieiioioo

7. Tactical Considerations

8. Ethical Codes of Conduct..........o.vvrroeeoo

9, L T

(a) Basic right to fees......................
(b) Costs of arbitration proceedings ...............cc.........

(c) Court’s residual role in aSSESSING TR8S_....oiuiiniviniie
(d) Acceptable fee structures............

(e) Fee increascs during the arbitration ...

(f) Commitment fef:ﬁ

CHAPTER 12 EMERGENCY ARBITRATORS

11.019

.11.021

..11.022

11.075
11.078

..11.082
...11.085
..11.092
..11.096

e 11,096
11,102
1 AA0R
2110 109

41,123
wel 1125

David Bateson and

Laura Feldman

1. Introduction

2. When to use emergency arbitrator PIOCEAUIES ...
(a) Instances where emergency arbitrator procedures are useful

as compared to other forms of interim relief ...

(b) Imappropriate circumstances for emergency arbitrator procedures.........................
(c) Comparison of pre-arbitral referee procedure, interim relief

from the tribunal and emergency arbitrator procedures

(d

Enforceability of emergency arbitrator’s orders or awards
3. Overviews of Available Procedures

(a) Hong Kong International Arbitration Centre ("HEIAC™) oo

12.021

..12.026
.. 12.035
..12.036

o ProRHITRAL GUIHINGE o cnns o i s e P S s e T s

TABLE OF CONTENTS

(b) International Chamber of COMIMEITE .....iiuiiiuieiieierieecreeeieeeeese e ersseeeeseensse e enee s 12.037
(c) Arbitration Rules of the Singapore International Arbitration Centre ..............c..cocoo..... 12.040
(d) Panel of Recognised and International Market Experts in Finance .......ococoovivoeeeenn. 12.048
(¢) London Court of International ArBItration....... ..o icecesecececcieesee s 12.050
(f) The China International Economic and Trade Arbitration Commission ........ P 12.055
(g) Equivalent provisions in other rules................. AT RS A 12.057
Comparison of emergency arbitrator procedures .............ooveveeveceeieeeseeceeescs e eeeenann. 1 2.059

I 1 i T L U,

(b) Tabular comparison of the common EAP features ...........cccocceovevivcorereriniiiin s 12,0611

(1) Examples:ofavallabletBliel: oo oo oo vt s T 12.062
(b) Application under the HKIAC RUIES ....ooovoveviviiiiiiineee et 12.064
(C) Written SUBMISSIONS . ......coovoeeeece et es et s e eenenns 1 2,072

(d) Factoss te be considered in awarding relief...........oo.voveveeveececeee e

(e) Unaderakings...........

) SIS TAMIAtIONS i-0111oiosii s essasssissiomivtsmn ot sissssssthsremsmnesmsnmessssmssemnsensesssmresssnseaseasesseesesess L 2 URD

PART 2
PROCEDURE

CHAPTER 13 COMMENCEMENT OF

1.

ARBITRATION

John Choong and Eric Chan

2. Deciding Whether to Atbitrate 01 LIHEALE ..ot ioiiesisieses s satareness i 13.003

3.

THINE TAMIES oottt enre s sne s eene 1 3,007
(a) The Limitation OTdiNANCE............ooveeieieceesee et eeeeaeeeereesereeees et 13,009
(b) Date of commencement of an arbittation ..........c..eo.eueeeieeoeeresess e 13.011

(c) Contractual time HMIts ....cooooviiveieiecrnecee s seeennes 1 3.0 1
..13.023

(d) Conflet OFIaWS i i assaiaineioann

Comunencement—Notice of Arbitration R R i s eissmmrsmnnmaemnsnn SO 2D

(a) Compliance with conditions precedent and preliminary procedures..........................13.026
(b) Requirements for notice of arbitration............ccovvvoveieierireeeeeceeceees oo, 13,030
(c) Practical considerations ..........ocecoreeonieiiss e ies e een s 1 3,039
(d) Service of notice of ArbITAtION ..........ccoviiriieiiiiiceeece e 13,043

(8) Respondent’s Feply OF ANSWEL.........ovoeerereeeeeiressieiiisieseeseeeee e seneenesseneeeren s eeeeeeneenn: 1 3,048

() TAtTOAIOHON c.vwvvasrmsmsimiims sy et 55 sme s serememnesmessmessesesmenssessre oo eeones B2
(b) Composition of the ribunal ..ot 13,058
(e): Copmstitanerthembuie] .o wrsmmsmmrmmsmmrmmansssrsammns s s 1068

xxiii




Xxiv

TABLE OF CONTENTS

CHAPTER 14 JURISDICTION

1. The Rights and Duties of the Arbitrator

David Bateson and Edmund Wan
14.001
(a) What are the arbitrator’s obligations upon commencement of 4 reference? .................14.001
(b) Statutory Duty

.......................................................... e, 14,003

2. Procedural Powers and Limitations of the Tribunal ... 14.009

(8) Gen®tal BACKBIOUN ..ottt 14.009

(b) Powers of the arbitral tribunal .. 14.010

(c) Powers conferred expressly by the parties e, T2
() Powers implied BY CUSKOMLcv.eo ot 14.013

(e) Powers conferred by rules of trade or professional institution.................... 14.014

(N Powers conferred by Arbitration Ordinance in Hong Kong...........ooo 14.015
(8) Power of arbitrator to rule on own Jursdiction ..o 14.016
(h) Power of arbitrator to dismiss claim where there is delay............. 14.022

(i) General procedural POWETS o vsmsammsnsmniaingissains e 14,029

(j) The power to order inquisitorial procedure - 14033
() Power to Limit recoVerable COSts.........vwr oo 14.034
(I) Power to grant interim measures and preliminary orders ... 14.035

(m) Power to correct errors and make changes to the arbitral

award and the award of costs............ ... ....14.043

(n) Power to award any remedy or TRlE omsvnsmmme e, ....14.046
(0) Power to award interest ...14.047
(p) Power to direct payment Of COSES...vvri -..14.048
(q) Power to extend time for arbitration PrOceEdiigs: o scias s 14054
(1) Language.......coooooeeevovovioien . .- 14052
(s) Laws applicable to SPULE - 1059
3. Court Relief and Remedies 14.060

(a) Background

(b) Opt-in provisions

4. The Arbitration Ordinance

(a) Stay of court proceedings

(b) Labour tribunal proceedings

.......................................................................................... 14.134
(¢) Special powers of the court in interlocutory matters ...............ooo 14.136
{d) Appointment, removal and revocation of authority of arbitrator (or umpire)................ 14.139
(e) Setting aside AWATS .o 14,140
() EXCUSION AGICEMENLS ...t 14.143
(&) Limitation OFtinanCe......ooccvmerovorcmsecsooossssrsssssos oo 14.144
(h) Arbitration (Amendment) Bill 2006 oo ..14.149

CHAPTER 15 THE PROCEEDINGS

TABLE OF CONTENTS

Teresa Cheng GBS, SC, JP

1. Inquisitorial Powers in Adversarial SYSLeIM. ..ot 15.001
2. Separation of Procedural and Substantive Matters.......ooocvee e 15.004
3. ATDUTAHON RULES ....c.oovo ettt sttt et 15.010
4. Fundamental GUIdElnes. .. .......ussmiesiiess bewiss b mmnaamms s 1 5014
5. PIOCBAUTRLIVIBEIIEE.  veisisnsessss o et i oo s e s BT BT A e 15.017
(2) Necessity, purpose and timing of preliminary meetings..........ccccccovvvviccciinniccnin. 15.017

(b) Agenda of procedural MEEtNGS ......oovverercenerercreine e SRR T — 15.021

(€} PrEliMINArY TSSUBS ..vovrieeeeerctcieeie i sas e scss e ettt st et b et 15.050

(d) Documents-only or 0ral NEATINE ......coveviecineireeeerieieeeeeeeereeeere e 1 9,033

(e) Collection of real eVIAENCE .....ovoviiviiiiiiiire e siereeeeeeeesaesveens s snestessenesesnsseseseessenseeenees | 2,055

(f) ‘Gomiintéation with arbilalot vevismamars s enaersr e L3060

6. Order for Directions ......o..cooeeeeviverecnsnneisinnn, A T S A S S R R T 15.061
T TGO OO TRBTIBE oo seissase s consis s sevansin oo s o614 G354 S BN S 4 S T 15.065
(7 741 | O VT S R s 15.065

‘b)) Court-style PIEAMINES ..ottt 15.068

) Modified pleadings........ccvrvirivieeeeieeene e, e 15.070

(d) LISt OF 1SSUES 1ovoviei ettt s enen e e ne e L3076

(B SeotitBehelule i rmmmun e e R e e ...15.079

8. Evidence e R A S S S SRR e 15.081
(0) Pules O CTIIBIEE i somumssvimessivsssmvisimss s et sy oy e s B T Reh SRS TRV s 15.081

(b) Excluding admissible eVIAENCET ....oooiiiiiiiiiiiiiecieeee et 15.085

(€] WVRTZRE .ottt bbb e et 15.088

(d) Hearsay eVIAEIICE .....oveueeeeieieee et ee e ee s eees e eenen e e s 1 3089

(e} Other evidence to which an arbitral tribunal may attach less weight......ooeveveveveereeeen.. 15.091
(DIBUEABTIOE PrOOT o i o i s s Ao s s s s ek s s s tmm e e sne e eenmsgsams senmnr L DL VDR

(B} DEeumentAEIlSAtE e s s ey 1 5093
(I D R MBI i vomonm o s S T A S R T R B S O 15.098

(1) Earlier arbitration aWATAS .......cc.iviivirs e et 15.101

(j) Inquisitorial or adversarial approach.................... e SRR A S 15.105
(k) Receiving evidence in the absence of a party 15.109
9. ‘Oral Bvidence.usvainiuisim. 15.1 ]F]
(1) Examination of WItess ... e eneene ) 3,1 10
10. The Use of Information Technology in Arbitrations in Hong Kong ............ocoovvvvevicienn. 15.144
(2) DOoCUMENT TIANAZEITIETIE 1o.veitiit ittt et s st s iene e eee s eee e s s meseeeteeaseeeeeae 15.145
(b) Digital recording and real-time transCription SEIVICES. ..o vuovirereceseceeseeeses e eeeeeeieeans 15.152

SR i M K.

(c) Responsive adminiStrative SUPPOIT .oo..ivvi it eaeeeree e eeeeeeee e

XXV




Xxvi

TABLE OF CONTENTS

12.

. Default Powers of Arbitrator

(d) Delayedlrauscription...A.,........A..........,...................u.{......................,‘.....................A....,.IS.I57
(e) Scrwcemlerlmkmg.......A...,........,.................A............,.............,..................................A,..15.]()(J

(F) Video COnTerencing oo 15.161

(a) Estimation of duration OF NEATING ... 15.162

(1] e s ol o o1 A 15.177

(d) List of agreed ;L —————————————————— 15.180
(e) Hearmgbundle 15.182
(f) Form and exchange of SUBMISSIONS ............o...ovoooooeoeeeeeeoeoeeoeeeeoooooooo 15.189

{g) Interpretation............ccoeeeninn,

..-.15.192
15193

15,194
el o A L ———————————— 15.195

(4D 2 11T

- Order of Proceedings. ...t 15.196

(a) Opmmgaubuusqlons15200
(b) Olalev1denccl§202

(c) C]omngqubm].ssmns 15.214

(a) What costs are recoverable?....................... Sirermtrenasem et nias 13215

(b) When costs should be awarded .......................

15.218
(c) Discretion as to costs e, | 5,223

(d) Assessment of costs.............. = 15227

..15.22%
(a) Notice OF BEATINEZ. oo 151250

(b) Notice to proceed EX PAFIE ot 15,242

(¢) Documents-only arbitration in absence of one party

CHAPTER 16 INTERLOCUTORY

APPLICATTIONS

Paul Starr and Suraj Sajnani

Flowchart— The Arbitration 16.001

L.
2.

Introduction—the Importance and Usefulness of Intetlocutory Applications ................... 16.002
IDELics o A—————————— 16.007
IR = [ | R———————————— 16.008

(b} Discovery—statutory powers of arbitral tribunal 16.012

(c) Discovery—applicable rules .. 16.020

. 16.021

..................................................................... 16.022
(f) [NHErrOatories .........coo..ooocooovviooeeoeeeeooooeoo R R e OO

(d) Discovery—arbitral tribunal’s discretion

(e) Discovery—statutory power of the court

(g) Objection to production ................ .. 16,026

TABLE OF CONTENTS

(h) Inadequate discovery—background .......ccvoriermimisisiinsis e e
(i) Inadequate discovery—further and better Tist ..o
(j) Inadequate discovery—specific diSCOVETY .o
(k) Inadequate discovery—provision of affidavit/affirmation ...
(1
(m) IBA Rules 0f EVIABICE ....ocoveeereire e et ssesesassesesses s cs s ssesaese e eas

Failure or delay in complying with arbitral tribunal’s order

=

(n) Concluding remarks 0n dISCOVETY ..ooiviiiiiiiiiiiiiri s

. Preliminary PoititSeof Lam: .. ... ai it i et

(b) General responsibilities of arbitral tribunal ...

) Tutisdiction. P (e SrEHEEIABIIRL oo s s s o e
(d) Application under s.3 of schedule 2—decision of a preliminary

question of law by the COUIT ... s 16.053
(&) Firstatep—obtain PErmission ..o T 16.056
(0. KePhd step—applyrtocomt smnrrmnnnsm e e T0X08T
(o) “Third step—court decides whether to entertain the application ............ccceienin. 16.060
Xy Foirth step—ehurts isCretion «w.cmumnminmiss v msmsnsavsssnmas s 102061
61
g
(k

Arbitral tribunal deciding preliminary point of law ... 16.063

=

Independent legal AdVICE ....co.ociercurueciciccinercensirree e ssnneneenneenes. 100604

—

Concluding remarks on preliminary points 0f 1aw ..o 16.066

Ra%

. Amendments e et eaeae ot eseeeteateteseeseasiat et e beseeaesereeaerae s e et s ereeanens e s eeneennree 16.069

(D)) MGEDCTAL . onsrssesssmnssmmmsszsamsmssmsrmmsssseass drasbistis fessisb idsnie s GRS A ey 16,069
{(b). ‘Conductof the procecdings i mamsmim b aa i s 16070
(c) Arbitral tribunal’s power to order amendments ...........ccooovvviiiniieienrinrereessseenenene. 10.071
() ‘Exeicise Of QIBETEHOM s snuamivesvisus i issmesss st ot s miamsso s ot i s 16.072
(&) Court intervention? .........occcocvviiiiieiieieisee i senssssesessseseneeneeneens. 10078

(f) Failure or delay in complying with arbitral tribunal’s order? ..o 16,076

(g) Concluding remarks on amendments ... s 16.078

. Further and Better Particulars ...........cc.oooocoviiiicieeeecee e eneeeee e 10,079

(@) ‘Benerall., crermrs R TR 1O D
(b) Arbitral tribunal’s power to order particulars ... 16,081
(&) - Arbitra Tl RETEHON unmmmanmim s e s e s DO By
(d) Criteria for further and better particulars _..........cccvmemininiiisinsiinsenses s 10,084
(e) Failure or delay in complying with arbitral tribunal’s order? .........ccoevvcnnnncinann 16.086

(f) Concluding remarks on particulars .........ocoeeioeiericescseceseeeescenceeeesneeens 10,087

. EXTensions 0T TIME ..oooveeeeiceeciet et ctereseeeeessree s ene s esave s s s esesnesms s ensssasaesssssenssnaneenneses | 0.088

() Gemerdl...... o i S iiiasmmsasssamesssasssnsqiassssnsosssnssmsmsansseaneasssssamsasssnsmporisrinivive 1088
(b) Extension of contractual time limit within which to commence arbitral

proceedings-time bar clauses in arbitration agreements ............ s 15088

(c) Statutory power for extension of time to take commencement step—=s.58 ..o 16.093

AXVii




XXviii

8. Security for Claim

9. Interim Measures of Protection

TABLE OF CONTENTS

(d) Application 01558 16.098
(e) Discretionary threshold 1eST—geNeral ..o 16.100

(f) Circumstances outside contemplation of the partics .......

.. 16,103

.. 16,107
(h) What amounts to a commencement step sufficient to avoid a time bar? ... 161 09

(i) Delay .....

(g) Conduct of the other party .................

- 16.113
(j) Exhaust any available arbitral procedures first e, 160114

(k) Limitation Ordinance B TSRO SN -0 L
(1) Application to the court or tribunal?
(m) Extension of time within which an arbitral tribunal can make an award ... 16.117
7. Security For COStS ..o
(a) General
(b
(c
(d) Comparison between Hong Kong and England S e 16,133

(e 16.135
() Relevant factors when deciding application for security for costs 16.136

=

Statutory pawer of arbitral tribunal—security for costs

—

Statutory power of the COUTt—Security for Costs .......coommomiivooe 16.131

—

Arbitral tribunal’s discretion ...................

(g) Statutory restriction on arbitral tribunal’s discretion—foreign claimant ... 16.137
(h) Statutory restriction on arbitral tribunal’s discretion—need to

specily period of time e s e s as e nseseesssenseenss. 16,139

(1) Arbitral tribunal may dismiss or CEVG i ————————— 16.140

(j) Concluding remarks on security for costs S e eeeenens. 1O, 14]
. 16.144

. 16,144
(b) Applications to the court for interlocutory orders T RO W -, \ U]

(a) General ..ooooovevn.

(¢) Concluding remarks on security for elaim ... . 16.149

. 16.150

(a) General
(b
(c

=

Arbitral tribunal’s discretion ...

—

Statutory power of arbitral tribunal—preservation, custody
o R ——— 16.153
(d

=

Statutory power of the court—preservation,

custody or sale of property

—
(1]

Scope of order—preservation, custody or sale of property ... 16.157
(f) Statutory power of arbitral tribunal—inspection,

photographing, preservation or detention of property,

taking samples or conducting CXPETIMENES oo 16.161
(g) Statutory power of the court- -inspection, photographing, preservation or

detention of property, taking samples or conducting experiments ... le.164
(h

Scope of order—inspection, photographing, preservation or

detention of property, taking samples or conducting experiments ... 16.168

11.

12.

TABLE OF CONTENTS

1Bt OTOBT 51wt st ST s APt A kit e 48 172
(i) Principles of an Anton Piller order ..o R R 16
(i) Statutory power of arbitral tribunal—interim MEASUIES ........oceeovvererereerrerencnereneeensns 16175

(k) Statutory power of arbitral tribunal—preliminary orders ... 16.182

(1) Various provisions relating to interim measures and
imi i i ceveereenenee 160,184
preliminary orders—arbitral tribunal ...

interi ... 16,188
(m) Statutory power of the court—interim MEaSUIESs ......ccooverinrrvenimresiniiorerminssnnonenen. 10,18

Rt

(n) Scope of the power—interim MEeASUTES ....cvveiiriinensroresasrerssessrersminissernnisssniioneares 10195
(0) Governing principles for interlocutory INJUNCHONS ...iiviiiiiiiiiii 16.196

Governing principles for Mareve iffUNCHONS ......o.oceiiiiciiieiceee s 16.199
16.202

Ny

(p

(q
(r) Concurrent powers of tribunal and COUIt ... 10,204
16.210

=

A P T A T EIVEI i crucn v orevs vons oo doms s wse o S0R KSR 90 58 S K556 58S RS PR BRSO 4ES Es i

(s) Applications to the court for interlocutory orders

(t) Difference between Hong Kong and England ... 16.211
Split Hea:'ng —Provision of Awards on Different ASpects ......ccocoovvvivevvnevneicevicennen 10212
() EINM] v R s R R R s s DT
(b) Power to make awards on different 5pecls ......oioeiiiiiniiec 16.213
W NatuFe DFIWAR wocmssmmommen i s wisni i i smiaimsu o iressniimsorssiespeari: 0L o
(d . 16.217
Peremptory Orders .......coceeoeeiinininnineicnienns F e 16.218

Concluding remarks on split hearings and awards .........

—

220
(b) Definition of peremptory OFASr ..c.oviieesisisiivsiisieninssmiosenserarerismissssvarsssssiscsesasssiones 10.2

() Statutory power of thetribundl .cocvvmmmnmnnnamnsamammnn s 16.224
(d) Equal treatment of parties and rules of procedure ..., 16,225

(e) Default of a party .... .. 16.226

(f) Discretion of the arbitral tribunal ..........c.ocoovioiiiie i 16.229
(g) Sanctions for breach of peremptory O1ders .......ococovvveveevvriercieccieie e 16,230
(h) Subject to agreement 0f the PATHES ....ocevvieeeeieeeie e s s eeeneee. 1 0.233
(i) Enforcement of orders and directions of arbitral tribunal ..., 16,234
(j) Order to be made in case of delay in pursuing claims in arbitral proceedings ........... 16.235

(k) Unreasonable delay ... .. 16.237

(1) Tribunal may order dismissal of claim and prohibit further proceedings ............cccoe. 16.240
(m) Delay in purSting a Clalim ........ccocoeviieriiiircii i emsse s eeessnesneeneee 10,244
(n) Concluding remarks on Peremptory OFAELS ....coveevereieiireveeseseeesae s saseennsees 16.245
Costs of Interlocutory ApplICatioNS ......oc.ccovveiieececierieeee et seerieemens e ense e enee. 10,247
(8)  GENETA] vl i i aEininst o rerssmnssspassnssansnsasensnsgansasensesassssnsasarsasmsnsnsssanseseasssnesase, RO BN D
(b) Taxation of costs of arbitral proceedings (other than fees and

expenses of arbitral tribunal) . 16.254

(c) Costsfor unqualtfied PEISON. . unumammurramiimsasmGm s | 0256
(d) Expert appointed by arbitral tribunal .............ccoiiiiiiiiiiei i 10257

(e) Usual practice with interloCUtOTY COSLS ....vviiiimiriiierireiieiet e 16.258

(f) Types of COSES OTARTS ...viviviviiiiiiircieecceee et ses s s ses e emsenneees 10,260

XXix




XXX TABLE OF CONTENTS

(z) Amendments/further and better particulars and costs orders ...,
(h) Dilatory conduct and COSIS OFERTS ......ovieriiuiieiieee e
(i) Concluding remarks 0N COSS OFBLS .....ivimivseeriesnssinsersssssosianmissss it s st s s s

13. Conduct of Arbitral Tribunal During Interlocutory Applications ..o,

14. Sample Documents: Orders and Applications

Sample Document 16.1: Redfern Schedule for Discovery ...

Sample Document 16.2: Order for Disclosure

Sample Document 16.3: Application for Challenging the Tribunal’s Jurisdiction.............
Sample Document 16.4: Order for Amendment of Pleadings.......ocooovviiiiiiiins
Sample Document 16.5: Order for Further and Better Particulars ...
Sample Document 16.6: Order for Extension of TINE. ..o

Sample Document 16.7: Order for Security for COSIS oo

CHAPTER 17 ARBITRATION AWARDS

. 16262
.. 16.263
. 16.264
.............. 16.265

...16.269
..16.270
.16.271
.. 16.272
..16.273
..16.274
w0275

Timothy Hill and Mark Lin

1. Scope and Function of AWATAS ....cccccieeuicccisiisimssmssnssnsnsnsssenesscessseseceeeens L1001

7. Remedies......uumaminsmamps sty

() Monetary award ...

(b) Specific PErfOrmAanCe ..o
(d) DEClATAOTY TEHET .ooovvvvrrevscerrnrses et
(€) INAEITINILY 1oor oo

I L TR IR IR R

8. Sample Documents: Awards

Sample Document 17.1: Consent AWATA oo vreeeeceeeaeseessb s e s an b

Sample Document 17.2: Final WAL oo ete e e eee b es e

CHAPTER 18 ROLE OF THE COURT

L. GEBMBEAL tvvrvreeseroeeseseemrspssnssmsssmmesassVoessgsaskams s SRR R s

Enforeing an Arbitraltion AIEeMEnl. s

TABLE OF CONTENTS

17.070
..17.075
...17.076

............................................. 17.077

17.080
.17.084
17.085
17.086

ceveenne 17.088
e 17089

Timothy Hill and Mark Lin
seeveirins 18,001
avaanina: 18,008

xxxi

A

2. Timi / X _— ;
2. TIMINE OF AWATAS 1ovvcvvrenceronnsssrsemres s ermserrsmsssss st ssasssssssssesnsss i scissscssnsenss: 1 7.005 ?1p10rlforl]1eConductol"ArbﬂratmnProceedmgs ............................................................. 18.011

3. TIPS OF AWAI, crircamrromsemsssesssesmsmassssmmmeasssdsani oSS SRR s s st ensiswr L TARA A, nppealqlSMl
(a) Consent awards S EnfowmganAwmd18031

(b) Interim or partial AWArAS ....c.iimiimninisis i sssssesusseisssssmsssmissssssnesssensss 1 1.022

CHAPTER 19 RECOGNITION AND ENFORCEMENT
(d) Default awards ettt ene e e enenen e bn e nneesnenesenneeeene L 1,030 OF THE ARBITRAL
(e) Costs award........ ettt et eee et st ess s s b nessnen s emsasaessnetsnennnesnsesenenenesensiennennns L 1,030 AWARD Denis Brock, Sarah Knapton and Aditya Kirian

Tlowchart—Enforcement of arbitral awards in Hong Kong19001

(07 TFIEUAT EREICIE oo o sosamsssocsn st e 444 58 S o0 e B A S TR 17.027

(f) Additional and corrective awards........ccoooveiieiiennns

1. Introduction .......... 19002

4. Elements of TREBIWAEL .....o.corerrmnssasesenessss oo vsios it s s sl i siiva i Teastssi S i v vine i

BB RTHI pece ooepoei R A SR st s st sssessoniss g AT (a) Pro-enforcement approach in HOng KONE .ccisvvvssimmssimmsmmsssmssssssst s 15.002

i R P NN URS——————. 0, W ;. (b) Contracts (Rights of Third Parties) Ordingnce (Cap.623) v 9003

(DT OSEERS—————————— ey, ¥ RO 17.047 () Enforcement of interim awards and emergency BRIBIOE ARANS s 19006

(8) UNEMBIZUOUS ... .ooveeeeresvreesieseeeseisessssiessssnisenssonsses s ssssssnnnes e sseens L1030

2 Enforcement of arbitral awards made in Hong Kong arbitral awards made

in a jurisdiction which is not a party to the New York Convention and
under the UNCTTRAL MOGEL LAW w.c.ovorriirrmremeisessissssss s 19.007
(a) Hong Kong awa1d&.190(]8
{b) Awards made in a jurisdiction which is not a party to the

New York Convention and under the UNCITRAL Model Law oo 19.009
(¢) The methods for enforcement of Hong Kong awards,

non-Convention awards, and UNCITRAL Model Law AWARHS s e 19.011

5, COntents Of the AWATA ......covovevsemreressesesesessessesessisisnsssibmstssisssiiestaisiinisinstossisennevaitovaiuavatisnsiios | 14033
(a) BTRAMIRZS, ... somms e 43400 R o RS B VGV s s s sessssssissvasors L A DD
I 1T e b L4 1
(¢) Recitals..... SRS REEEUREE RO W ()

3. Enforcement 0f CONVENHOM AWATTS. ...c.overivorremrrssimmiiars s e 19.025

(d) Operative directions / Dispositive provisions 17.060
..17.061

(BN C0SES e veonmssssnstomss s srsssssssss gape sy amss rmssss s sesmgarsmms e smss soesmsnis s e st sz 1 11063

(a) Convention Awards 19025

(8) REPIEIIES oo ssissimamonsserimsmusssescransvimsnmasbsns s spn s s s asangs st s asnrs !
(b) Distinguishing non-Convention AWALAS oo ssssieseessessssieassmnssnesssssssssssssosssnssssmsnnness: 19,034
4. Enforcement ofMduﬂandAWaldwaB‘)

enremssn 1 7.064 (a) Background to the legislative regime. ... reeeserennenene e st 1038

19.040

(D) STZNATUTE «.eoveeeieereens s ses e
erserssssnnnnnne 17068 (b) Effect of the 1egislative TERIME ..o

(e) Practicalc.onsiderations...._........A.....................,...................A...............................,........,19.043

eI,




Xxxii

TABLE OF CONTENTS

3. Enforcement of Macao AWAIAS ............ccccccoeromermsereessore e 19.060

(a) Background to the legislative L T 1,1

(b) Effect of the legislative regime

CHAPTER 20 CHALLENGE OF ARBITRAL

AWARDS Peter Chow and Felicia Cheng

Flowchart—Challenging the Award e, 20,001

1.

o

(o8]

Introduction e e St b e e e st s st pas e s D) N

(a) Types of challenge .........co............ ... 20,006

- Setting ASIAE ..o e 20.026

(a) General ............... ..20.026

(b) Grounds for setting aside e, 20,030

(c) Procedure s 20,074

. Serious Irregularity et 20L083

(a) General RIS S R R S e enes s nassengeseesnerssasins S2IORY
(b) Grounds for challenge ST s st ss e es e 20006

(¢) Procedure . 20,131

{d) Effect of remission or setting aside e 200137

(a) General
(b

20.148
Grounds for appeal et bbb 20,153

o

(d) Principles applicable to leave applications e 20,165
(e) Effect of order SRR e st e e R R S T e e e menn rereens, 20 1 T

(f) Exclusion agreements T T SR TR SN, *] '\ v,

Part 3
SPECIALIST ARBITRATION

TABLE OF CONTENTS

3. Commeneemiciit O ATBITANON . oo rmsims s s s W s T
(2) NOtICE OF ArDITATION .....cvovies v ettt e et se e e e ee e ses e ses s eee e enes oo
4. Chotee OF ATDITFALOT ....iuiiec ettt ettt
(@) GEMETAL.......oiiiiiiii ettt et es
(b) Appointment by appointing BOAIES .......ooeveveeeeiereee et en e
(d) Use of techhiGal/1pal A88e880F i iiniinii i saiisiersesinss iaressass i iavossos
5. The Hearing...........
(8 Tnterimior i tal BEaE R e ssosomsssvsiorssiin s s o s ST S0

(b) Choice of procedure in the NEATING .........ocoiiiiiceiiiiiiiiie et

(c) Time limit—chess-clock approach ... 21,158

() EXPOTT @VIABICE. ...voceeceiceieriseeeeee st sttt es sttt eem e
6. Consolidation ............. R B T T s S 5 A R ST T
7. Warrie BREIONINE oo s s

() TN L conccnsmvmimin s o o o G S S S ST R

(O)\Dominated: subcontract StARAATA tEIME . oo i st das e s i,

(&) Problems associated with name DOTTOWING. .......o.ooviieiiei e ee et

CHAPTER 22 PRC-RELATED ARBITRATION  Kathryn Sanger, Bing
Yu and Cynthia Chan

L 1 Lh 3 L
2. Background—Economic Relations Between Hong Kong and the PRC ......oooocovvvcvirvnnn,

3. Venug—Why Hong KIS D mmmsrmm sssssmsosans s s o i S S i s

fa) Liocation, Coliure: ot THTEUMED oo emiomusmsnsmsmsm s s s s i =
22.015

(D) Le@Al SYSTEIM vttt ettt ettt es et ee et e e
(€) Judicial SUPPOIT....o.cieeieecie e

(d) Legal and commercial expertise .............

(e) Hong Kong International Arbitration Centre (HKIAC) ........cooovoveoeeeeeeeee s
.22.037
22,042

(F) Cholbe R ATBHTARES s s S S5 nnt M omemesmsns o armeras
4. Types of Cases Administered by the HKIAC ..o s

..22.001
22,004

22.010
22,011

22,022
22.026
22.031

xxxiii

CHAPTER 21 CONSTRUCTION ARBITRATION

Paul Starr and

isputes rerngd by PRO T a9w—Pointsto NGB s smimssmmssnigssnvnsiasmi i 22043
James McKenzie 5. Disputes Governed by aw—Points to Note

(a) The PRC Contract Law (CONract LAW).........oovesioeoeeeeeeeeeieeeee e,
(b) PRC Law—an 1SS0 of FaCt...ocvvviviveeoeeoeeeeeeeeeeee oo S

6. OLher POIIS 10 NOTE . oovivitisctite ettt ee e eeees e e ee e

Flowchart—Issues to Consider in Construction Arbitration. ..o 3] 001
1. Introductmn?_l()[ll

2. Arbitration Agreememq

-..21.006

(a) Advantages of arbitration in construction AISPULES ..o 21,006

(b

(c) Other contractual methods of dispute resolution ..........o.cooooeovrio

(a) Common law system............cocco.n..

(b) The arbitral PrOCEEMNES «.viciiviiiviciaimiiminiiinisisiorsmssiasosseresasmsamessmssenseasssssessssssensessseses.

=

Arbitration clauses in standard forms LR P U RN OUUS R TRPVRIPEG: s W | 11 |

P (6) “TRATBLALBIG  ovmammmma s o e T B S e R e

.............................................................. 21.078

...21.086
(f) Notice ofdlsputezl(]%

{d) Condition precedent/challenge on jurisdiction 7. ERfOrCement . ...co.ooveevveeeeeeeeeeeeeeesseseseoens

(e) The enginecr’s/architect’s certificate (a) Enforcement of Hong Kong awards in the Mainland




XXXV

TABLE OF CONTENTS

CHAPTER 23 INTELLECTUAL PROPERTY AND
DOMAIN NAME ARBITRATION Loke-Khoon Tan

Flowchart—Schematic Diagram for .hk Domain Name Dispute Resolution Process ............. ..23.001

Flowchart—Domain Name Dispute Resolution Proceedings...........coooevvevvervcoscoienonnn . 23.002

Flowehart—Case ProceeinEZs .......vov vttt oo 23.003
Flowchart—UDRP Domain Name Dispute Resolution Proceedings (Simplified)........... T 23.004

Flowchart—Incorporation of Terms Online

Flowchart—Electronic Signatures and Encryption

Flowchart—Elements of a Valid Online Contract

Flowchart—Arbitration Procedure under the Hong Kong International
Arbitration Centre (HKIAC) Electronic Transaction Arbitration Rules .........ccocooveerrvone . 23.008
1. Nature:of Intellectual PIOperty Law: .. o iin i s st 23,000

2. Trademarks and the Internet

............................................................................................... 23.011
(a) Effects of trademarks ... ..ottt 23.011
(b) Trademarks and domain NAMES ..........oeveevrerietecees oo et R— 23.014

3. Domain Name DISPULES ...oc.cceiriiiririiirsieeseeseseesessseess s ees s sesse s s e 23,016
o i B 1 T TR .- 1) -

(b) Dispute resolution procedures.........cccocvivmmiurreirerereceeeeces oo 23031

(c) UDRP proceedings, court proceedings or negotiation?..........oo.oooeeeeeooeoeooooesoo, 23.168
(d) UDRP or URS proceedings?........cocveiiiiiiisoiieeeseeeee oot ee e es oo 23.180
(e) Preventive measures 23.184
() CONCIISION ...ttt ees e 231 RS
4. Online Contracts.......coceevevviierrennnn, A o S A A A S SR S BT 23,188
(a) The formation of ONline CONrACTS....ovveeieieeeceee et 230205
{b) Electronic Transactions Ordinance ..........cccooccovceiivennsesesisssesesssensns ST S, 23.207
(c) UNCITRAL Model Law on Electronic Commerce of 1996 (Model Law) ... ... 23216
(d) The UN Convention on the Use of Electronic Communications
in International COMTACES. ..ot 23.223
5. Sample Documents: Intellectual Property and Domain Name Arbifration
Sample Document 23.1:  HKIAC Complaint and Response FOTMS _.......ccoovvvoveeoeeenn 23227

Sample Document 23.2:  CNNIC Complaint and Response FOrms .....ooooveveerovvnn.

CHAPTER 24 SHIPPING AND INTERNATIONAL
TRADE ARBITRATION Philip Yang and Rosita Lau
1. International Trade DISPULES .....oeveeioiniiiiiiie et 240011

(3]

International Shipping DISPULES .........coiiiioriiiriniieeie e ees e eeeee e s, 24 004

(a) Liner shipping

...24.006

(b) Bulk shipping of commaoditics ..24.007
3. Qualification and Conflict of Interest of Shipping/Maritime Arbitrator .......c.ccoovvoevevennn, 24.010
(a) Qualifications .........ccooeeeeenennns T Y RS 5 T B e ST 24.010

.......................................................................................................... 24.017

TABLE OF CONTENTS

4. Arbitration Clauses and Appointment of Arbitrators B T TR . N .
(a) What is the preferred number ofaibitealorsd. .o i e S 0

(b) Implied position on number of arbitrators in the Arbitration Ordimance ........c.oooeveeene 24.036
(c) Recommended arbitration clause for international trade and shipping ... 24.041

(d) Incorporating arbifration FUIES ... ....24.047

5. Consolidation or Concurrent Hearings and Other Problems of Multiparty Disputes...........24.048

(4) An express consolidation provision or opting in under

the Arbitration Ordinance (Cap.609) ..ot 24.053
(b) Concurrent references under the LMAA Terms...oooooovis et 24.055

(¢) Indemnity action and vouehing in. ..o eeeeerinesiseneee s 24057

6. Terms of Appointment, Deposits and Appointment Fees
7. PrelumnaryMcctmgsZﬁHJ?S?

8. Pleadings and Submissions e A s BN RP,

(8) 1PT0EMAl PIEAAINES .ovvvorerssercriseees s 24.083
(t) .imit for submISSIONS ..veeeeeeeeveveiineeies e e T A ST AR S 24 088
(o) Particulars o clarificAtions ... et 24.091
(d) Decisions and/or orders made before pleadings .............. N 24,094
9. Discovery and DISCIOSUTE ..ot b . 24.095

(2) Opting for documents-only arbitration e sssseeeens e et s 2 DG

(b) Opting for oral hearing

10, PRElIITINATY TSSUCS 11 ovvveoeertieceesins s
11, TOSEADE ATDIITATIOT ¢oeveeeertessesemeseesseessessseseeseesisseesesesarseaos e be e s s s s e bR nr e bbb S bbb
12. Publication of the Award

(a) Small claims ProCEAUIE ... it 24.113
(b) Security for CoSIS. i A A R R TSR e LSRR 24.115
(c) Offers and PAyMEnt M0 COUIT .o 24.119
(d) Taxation or assessment of costs e i A e R LB
(e) High costs in shipping/maritime arbittation? ..o 24.126
14, Enforcement of Awards, fn Rem Proceedings and Arrest of SRips .o 24,132
15, COMEIUSIOL e eeeeeeeeaes e see e eaess seb e oh ket bbb s e s e b s 4B e eSS 24.144

CHAPTER 25 TATWAN ARBITRATION
1. Legal System—Civil Law SYStEM .o et 25001
2. Dispute Resolution Mechanisms in TAIWAD oo 25.002

(a) Litigation....
(b) Arbitration.........coeeeeecirinciecnnenns

3 1.1 To% | DU S e e S AR

(d) Other Contractual Dispute Resolution Mechanisms.......... —

3. ATDITrATION AZIEEITIENT L1 veieiaoesemeeeeesasieise et be a8 EEEE

XXXV




XXxvi

TABLE OF CONTENTS

4. Role of the Court in Arhitration ST R R S RS R R e TSI

. Revocation of the Arbitral T B

(a) Enforcing an arbitration agreement TSR S e e ST
(b) Support for the conduct of arbitration proceedings ... 25015

(c) Enforcing an award

(d) Ordering provisional seizure or preliminary injunction

(a) Arbitrator’s qualification
(b) Arbitrator shall receive training
(c) ]ndependcnceandimpurtiality.....A,............,..........................‘........A.................,.,...........

(d) Remedies for failure to comply

- Arbitration Procedure.............oo.oo.oooeooorioooooo

(a) Applicable procedural L T .
(b) Time limit for the arbitral tribunal to render an WAoo 25,028
(c) Arbitral tribunal to decide L ol ettt SN~ 4151
(d) Process of the arbitration ProceediNgs ..o

(e) Ad hoc Arbitration in Taiwan .........................

(a) Time limit to revoke an arbitral award ...................

(b) Reasons to revoke an arbitral award..........ooooooo

(c) Effect of award revocation TR0 s rvemcsssassusssssomonsi s ST oo s e eeneene E G T
Enforcement of the Arbitral Award: Enforcement Ruling Required.............cooocvvorrovero . 25.038
Enforceability of Foreign Arbitral Awards in T cvosmssssonon i S A
(a) General prmuple25040
(b) Recognition of Hong Kong arbitral awards in Taiwan PSSR PSS - W 1 7. .

(c) Taiwan’s recognition of PRC arbitral AWATAS ...t 25 NOA R

CHAPTER 26 INVESTMENT TREATY

= W o

ARBITRATION

Dr Niis Eliasson

. Introduction et 26,00
. Investment Treaties and [nvestment Arbitration (S s saen s nannssanensmnrsarssnnisnsnsgenses srvnanses i AOL00S
. Investment Treatics Concluded by Hong Kong e s e eeeneens. 20,010

. Protection of Investments by Hong Kong Investors L T O i |1 .

Protection of Foreign Investments in Hong Kong R S R S e sanenene DONURD
Investment Arbitration in Hong Kong L L S PR | 0 0. 11
(a) Does the seat of arbitration matter in investment treaty cases? ..ovnmamessnsinis 26.043
(b) ICSID Arbitration in Hong Kong e 20,046
(c) ICSID Additional Facility Arbitration or ad hoc arbitration under

the UNCITRAL Arbitration Rules with the seat in Hong Kong ..o 26,051
Applicable Law .........ccoccvvivnvnironnn. 26.062

Challenge of Investment Treaty AWATdS ................oooovoomoveereoooooooooooooooe 26.070

Enforcement e st 26,08 ]

CHAPTER 27 ARBITRATION IN BANKING
AND FINANCE DISPUTES

TABLE OF CONTENTS

Frances van Eupen
.27.001

2. Reasons why Financial Institutions have Traditionally been Reluctant to use Arbitration ...27.003

(2) Summary JUdEmMENt ... s e
(h) Arbiteators Tand o O ommpr o iRe s meime s s A s e i
(€) Lidck of Experienced Arhitrators .. omiimamaii i wdins s s st
(d) Lackof Bindifip PrecedSiit. . oummmanimimmsmimasmamatea s mamaiasioismo

(e) Some disputes are not capable of being arbitrated. ...

3. Reasons Why Arbitration is Becoming More Popular in Asia ...

o) BOTOTOETIIBIT, cusivassnivsssssmibsssross sesmsioss smsise s s mebass rivoss FaS 6 ras g VSO 9mS £ g PSSR R RO T AR

(b

=

(d) Reduced Disclosure .....o.ocevveeevneeinnnnne

—_

(Y BECHNTCA] BRDET IR st s s o RV 4 TR A B B TR e oo

£

-

\

(] T BTETALR erssramassrmsmm s a0 s e SV A R VR
(h) Industry-specific iINitiatives ... SRR
4. Types of Banking and Finance Transactions .........cococeeeereieunieeeenns
(2) LOAN AZIEEIMEIILS .o.oveeeiiceiee e snit st es s st es e es s e ess s es e sas s e s ene s
(D) DEHVALIVES ....cooveveseeiccassssnsessss s e s erssme s s s e m e m e s n st e bne b sra b aRd s s ss e Fa b
() PO ECE BT NATION sy s v oo T T S T T S P S T T e
RSV B o Tett o0 (51 T O G ] £ ORISR S CO S S N T S

() Ad-Hobt SCREIMBE c.iiismvienmanmiommicsssosint o o s eaisissbesss i v ses i s {55 s 208 S EH s st pgsnssasrn

5. Investment Treaty Arbitration

(a) How Does Investment Treaty Arbitration Work? ..o

(b) Opportunities for Finaneial INSIUTONS ... 2

CHAPTER 28 INSURANCE
ARBITRATION

1. AIDA Reinsurance and Insurance Arbitration SErvice ......cccoovvviiinvaniesiemesionens

(a) Standard contractual provision

(b) Centrocon and FOrfeittire Clatses. .. ..c.ocoeeereoceerremeessse s sisisssassessosssseninnsonsssnssessassants

o os e

Reluctance to Rely on Local Courts in Emerging Markets .o

AT At 0N A ORI B s s s s e s o s B AT LoV i P e o v
CODBO T AATION serorrsm st s o o o S0 ST VS S S S R e

ChoiCe OF ATDIITATOL 1..viitiiiiisierseise s isiereios s iiessssbess s reessesserssesmensanssamessasensesssamessaesssesaennesessane

27.005
.27.029
27.031
27.034
27.038

27.045
27.046
27.056
.27.060
....27.062
.27.065
.27.066

Gary Soo and Mary Thomson

v 28,001

..28.003
28.005
28.021
28.030
28.034
28.041

xxxvii




Xxxviii

D ———————immsmss3 e

TABLE OF CONTENTS

CHAPTER 29 ARBITRATION OF EMPLOYMENT

DISPUTES By Gary Soo

I Arbitration of Employment DISPUEES ....ovieiirrime e 29.001

(a) Arbitration clauses in employment CONtracts............ocovveeeeeeeeeseeeeeeeeee e 29.007

(b) Distinguishing between domestic and international arbitration agreements .................29.011

CE) PR A AR o i T S I 80 s ems st e mng sesmen s snasnnns 2O T2

APPENDICES

dppendindd: Arbitrarion Ordian e (Capia09) s i S s e 1039

Appeneix A2: HEKIAC Rufes 2013 ...ttt 1125

Appendix A3: New YO CORVERIION .....o..overieeeeieeesieee e en s 1171

Appendix A4: IBA Guidelines on Conflicts of Interest in International Arbitration (2004) ............. 1181

Appendix A5: IBA Rules on the Taking of Evidence in Iniernational Arbitration (2010) ..............1205

Appendix AG: IBA Guidelines on Party Representation in International Arbitration (2013)............ 1227
Appendix A7: Practice Direction SL1.2 - Pilot Scheme for Discovery and Provision of

Electronically Stored Documents in Cases in the Commercial List.............c....... 1247

TRAEX ..o 1267

TABLE OF HONG KONG CASES

All references are to paragraph numbers

[E P E s b EE AT R /4 7] v Eton Properties Ltd

(unrep., HCA 961/2008, [2010] HKEC 403), CFL....ccoovimiiiiiiicieiii 10.012
A vB[2015] 3 HKLRD 586;

[2015] 5 HKC 509, CFL oo 20.028, 20.040, 20.069
A v D (Arbitral Award) [2017] 1 HKLRD 779, CEL oo 4.152

A v D (unrep., HCMP 1014/2016, 6 and 22 December 2016), CFL........ 20.078,20.112
A v R (Arbitration: Enforcement)

[2009] 3 HKLRD 389, CFl....c...cncinimiiiiiin 6.025, 19.020, 19.027, 19.029,
20.008, 20.080, 20.081, 20.164

Adhiguna Meranti, The [1987] HKLR 904........cooimiiiiieccc 9.066, 9.073
Adorn Workshaop Ltd v Steicke David Paul

(unrep.. DCCT 4350/2009, [2010] HKEC 244) DC ..o 14.120
Aggressive Cunstruction Co Ltd v Data Form Engineering Lid

(uarep., HCA 2143/2008, [2009] HKEC 1553), CEL.civiiiiiccccies 14.117
Agazi=ssive Construction Company Ltd v Data-Form Engineering Ltd

(unrep., HCA 2163/2008, 13 October 2009), CFI............ccoooee.e. 16.089, 16.116
Alpha Building Construction Ltd v Best Partner Ltd

(unrep., HCCT 80/2006, [2008] 2 HKLRD D4), CFL.....cooviiirinn 14.070
Amcor Ltd v California Ltd

(unrep., HCA 2544/2005, [2006] HKEC 1140), CFL.....ccooovvniniriinnen 12.079
American International Group Inc v Huaxia Life Insurance Co Ltd

(unrep., HCCT 60/2015, [2016] HKEC 2666), CFL........ccccoooiieecen 19.012
American International Group Inc v Huaxia Life Insurance Co Ltd

(unrep., HCMP 3417/2016, [2017] HKEC 80), CA...coovvieiceee 18.023
American International Group Inc v X Co

(unrep., HCCT 60/2015, [2016] HKEC 1996), CFl......c.cccoiinie 20.010, 20.063
Apex Tech Tnvestment Ltd v Chuang’s Development (China) Ltd

[1996] 2 HIKLR 155, CA oo 19.027, 19.030, 20.040
Apple Daily Ltd v Commissioner of the Independent Commission

Against Corruption (No.2) [2000] 1 HKLRD 647, CA ..o 16.026

Arima Photovoltaic & Optical Corp v

Flextronics Computing Sales and Marketing (L) Ltd

(unrep., CACV 194/2012, [2014] S HKILRD K1), CA ...coooovvvvecireicinnnns 17.066
Arjowigging HKK2 Ltd v X Co

(unrep., HCCT 53/2015, [2016] HKEC 2472), CFI........ 19.028, 19.031, 20.045
Arnhold & Co Ltd v Yieldworth Engineers & Suppliers Ltd

[1094] 2 HEG R CA covmnmmmmimarsamssmsmssis e 15.078, 16.136, 20.169
Asia Construction Co v Crown Pacific Ltd
[1989] 1 HKC 387, High Ctu.oooiiiiiiiicicn 14,092, 15.052, 20.143

Astel-Peiniger Joint Venture v
Argos Engineering & Heavy Industries Co Ltd
[1995] 1 HKLR 300; [1994] 3 HKC 328, High Ct.......... 10.018, 14.125, 28.021




