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’J; "INTRODUCTION
gt m, 1

eneral principles
l T
usation 1s concerned with the connection between the

_'r;*’.?"; the plaintiff's harm. It is a means of establishing
a part ey ar damage. Therefore, the question of causation
hen other elements of the tort (or other wrong) are estab-

1C ;; after it has been found that the defendant owed a
,. lmntlﬂ' In tort must go on to prove that the breach
e damage suffered is not too remote a consequence of
A cal a connectlon must be established whether the

_,.{_
A w8

aw .‘ ' of care or a statutory duty.’
N

; ; tion of causation 1s difficult to define with any cer-
__,r "causatlon” may import ideas of responsibility

A f b of scientific and factual causation. In many
4‘; %.. 1Iff has only one legal cause, such as when the
to th defendant’s fault. In more complex factual sce-
l 1 fe tortfeasors, different causes may have contrib-
;;js; ,L yortions, to the final result. There are also cases
nties in the evidential chain. Different factual permuta-
U ?' s 1n the analysis of causation and the courts must

th the notion of causation. o

wvﬂ;

\

g Whether causation has been established, the com'ts
SC .., hical and scientific explanations of causation, pre-
S€! 3 However, “common sense™ 1s a vague con-

cor mmor sense to one judge may appear nonsensreal
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RS 1

'~ N
!!KLY 522, McWilliams v Sir William Arml & Co Lud [1962] 1

L 9‘7 cmmu»qzuxcw 4545,qmtm¢!mhw
VE s Ltd [1953] AC 663, 681: “[To determine what caused an

qmmtmklfmmnanyvahdlogcdamﬁe
"f"‘“‘t\,» S jon. ... The question must be determined by applying
ca @eusowmgm;amummawmmmo
tt J applied a common sense approach to overcome the lack of medical
“‘ mmmxmmmxmvmm
LRD G ;[zqoo] HKLRD (Yrbk) 607 (appeal dismissed in [2000] 2
< u Leung v University of Hong Kong [2000] 3 HKLRD 198,

"“‘!

ar [2005] 1 AC 134, [2004] UKHL 41, [83): “On its own
plnblcuagmdotolhemhlmwmmm”n
MY - . ”lmme.’\ I

»
. J

be said to be typical of all of them”. See also H Litton,
il in the Law?” (2001) 31 HKLJ 35, J Plunkett, “Causation
on Sense?” (2019) 153 Precedent 10.

*w[zooqzmnnm.ucmav.,, onal Coal
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6.006

CAUSATION

The causation enquiry 1§ a fact-sensitive exercise. Even though eXpert oy

well be relevant in determining causation, the question of Causatiop }"lden
one for the judge.! The tests of causation in law and those in othey 1S
as medicine, are not the same. As Hunter JA said in Lee Kin Kg;

Co Ltd?

Ullim 3 a
PO
dl&C'phnes |
v + Sg
OCean n‘am .

’.

i

“[1]t is important to bear in mind that that the law and medicine pe,

quite different standards. In law there 1s a sufficient caygy] connmc
shown on the balance of probabilities that the accident wag 4 Subst: on 1 s
tributing cause of the injury. A cause is sufficient; it need not by sh h
sole cause. The doctors’ practice, what is known as the science 0
They are looking for ... ‘an irrefragable chain of causation’” ¢

OWN 19 b i
" actiology,

In some cases where the evidence is finely balanced, the determinatiop, m

on the credibility, demeanour and expertise of the expert witness giving c\fz .
However, in cases where the area of science 1s a developing one or where there gy c.
stantial differences of opinion between experts, the causative link may be oy
TI'his may be particularly problematic where no one has previously suflered suffila

injurnies resulting from a like breach of duty.” Moreover, medical experts um@
divided opinions, or perhaps the plaintiff has a pre-existing condition ,\yﬁ?cll‘hu,;ﬁm
an uncertain contribution to their current disability.* Furthermore, theeally s g
many complex personal injury claims take years to litigate so that memoriés ay h:
become blurred with the passage of time or evidential documen(sigﬁﬁ'éal 10 establish ‘

ing the causal link misplaced.’ ’
uo»“'.;. ) f"‘ﬂ | )
Structure of the tort of negligence and its relationship with causation, In Meudoys

K, e mrty o e UK Supreme Court CUKSC") gty
to be considered in determining a claimant’s entitlement'to damages,in-fiegligence:§f

i\
;

~ Lee Kin Kai v Ocean Tramping Co Ltd [1991] 2 HKLR232, 235J: “[CJausation is essentially a matter for
Judge not for the doctors. It 1s a matter upon, ch tﬁ*&jtidgc will chub&;b.g’%ssistcd by the medical & n.,
but he is not dictated to by it". See a]so%?ﬁkw?’w Tsuen Wap N w Cambridge Nursing Home Lid [2006)2
HKLRD 623; Lam Tam Luen v Asia Teley, fon Ltd [2008) S.HKLRD S and Hung Sau Fung v Lai Purg Wk
[2016] | HKLRD 106. |

[1991] 2 HKLR 232, 235)-236B. Although this was a case under the Employee’s Compensation (rdinas

(Cap.282), the same test applies in negligence: Lam M’Lcﬁn v Asia Television Ltd [2008] S HKLRD 3

See also Lai Ping Wah v China Insurance Co Ltd (HCPI 874/1997, (1999) HKEC 708) and Hind + 111 4
Defence [2011] EWCA Civ 792 (causal connection between heavy solvent exposure and neurolo: Ll daonige
madc.: out even though it could not be established 1o a degree of medical certainty) P
Kay s Tutor v Ayrshire and Arran Health Board [1987]) 2 All ER 417. Cf Lai Ping Wah China 1 2L
(HCPI 874/1997, [1999) HKEC 708). The latter case must surely stand on its own facts

See the leading case of Chan Kam Hoi v Dragages et Travaux Publics [1998] 2 HKLRD Y35 &

assessment of damages where the plaintiff was suffering from a pre-existing condition at the 1117

dent. et Fy
et thfc the pre-existing condition would have resulted in harm in any event, damages ~how! !
reflect this.

Y W :h &
‘ol :“ ‘!‘-“'.

~ Jx.u'J‘ 2

Cular Pract >

gﬁ::?:; lllus: (l,mlhj.u;ncc Reforms, which came into effect in Hong Kong on 2 April 2000 (in parl

be disclosed ‘to. !:c:: fap::‘c ol the Personal Injuries List), now mean that much of the plan A 05

resolving the clai Ry adw.mce of or at an early stage of any litigation and thal c'"‘"”':"“\mc oA
g the claim be attempted. This means that weaknesses in the causal link will be dentaliod 4

and, where such weaknesses exist. clai
’ mS . g
" [2022] AC 852, (2021] UKSC 2 may be abandoned or settled before tral.

Lord Kitchin agreed),

R 3
K l‘{

dy Black 958
!, [28] (Lord Hodge and Lord Sales, with whom Lord Reed; Lady N

&
,..".36;' 'Is a particular element of the harm for which the claimant seeks damages

unccmh )
\Xona
L ‘L.yeaso

(;:.ihg other hand, Lord Burrows, in the minonty of Meadows v Khan, favoured a relatively
conventional approach to the tort of negligence, which involves seven main questions:"

INTRODUCTION

In] d damage) which i ;
 the harm ( lqss, juryan ‘ 1s the subject matt .
() :,ctionable in negligence? (The actionability question) o

) Whatare the risks of harm to the claimant against which the Jaw Imposes on
(2) ihe defendant a duty to take care? (The scope of duty question)

Did the defendant breach their duty by their act or omissjon? (The breach
queStiOn)

g s the loss for which th‘e claimant seeks damages the consequence of the
( Jefendant’s act or omission? (The factual causation question)

5) Is there @ sufficient nexus between a particular element of the harm for which
(he.claimant secks damages and the subject matter of the defendant’s duty of
~ (cae 3s analysed at stage 2 above? (The duty nexus question)

irrecoverable because 1t 1s too remote or because there is a different effective

»r

- %ﬁgg&(including novus actus interveniens) in relation to it or because the

n ¢laimant has mitigated their loss or has failed to avoid loss which they could
" “jeasonably have been expected to avoid? (The legal responsibility question)

(1) Was there a duty of carc owed by the defendant to the claimant? (The duty of
care question)

(2) Was there a breach of the duty of care? (The breach, or standard of care,
question)

(3) Wasthe damage or loss factually caused by the breach? (The factual causation
question)

(4) Was the damage or loss too remote from the breach of duty? (The remoteness
question)

(5) Was the damage or loss legally caused by the breach of duty? (The legal
causation, or intervening cause, question)

(6) Was the damage or loss within the scope of the duty of care? (The scope of
duty question)

(7). Are there any defences? (The defences question)

T'."s chapter proceeds on the basis that Lord Burrows’s more conventional sthmm
Vill more likely be adhered to in the future. In Armstead v Royal & Sun Alliance

Insurance Company Ltd, the UKSC further stated that:"

St U onmti i e R (ALY AL S U SR

H {g:’ ' [79] (Lord B\ll'l'M) |
Sin'fl"l 2WLR 632, [2024) UKSC 6, [23] (Lord Leggatt and Lord Burrows, wit
- Agreed; Lord Briggs concurred on this point).
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CAUSATION

il ﬁ;,lteissoméﬁm“ said .that the defenc.iant’s wrongdoing must be more

m,l caﬂ:  oceasion or opportunity for the plaintifs loss: it must be the effec-
) mgg'phbfquesti(m of legal causation asks whether the chain of

~ken by an intervening event or action. These could include the
- S S a th fs:dgfendant, a third party or the plaintiff or even nature
S ople causes which have played their part in the eventual

Lo SR Mi(:h-bfrthe causes can be said to be the effective or
e ; qfthe subsequent intervening acts or events constitute a

«Where it is shown that l0ss has (factually) been f:agged by the defep, i
of a duty of care, five principles are capable of hmlt{ng the damages .
by the claimant. They are: (1) the scope of the dqty; (11) remoteness: (iii)
ir;g cause: (iv) failure to mitigate; and (v) contributory negligence »

S br
COVerat

intc '

Regardless of which of the approaches 1n M.eadows v Khan is to be adopteq, i X

that the modern structure of the tort of negligence suggests that there are twe Cleg
the causation enquiry, namely factual causation and legal causation These cgans
are further introduced below. The requirements of factual causation are and Sho:: )
seen as separate to, and preceding, the enquiry into legal causation. d|

(b) The structure of the causation enquiry

. »

oporty e wﬂ(}f“ : ngh operates to brfak the causzfl link from the defend-
n “ ’Cv;h'“% oing? if a novus actus interveniens 1s established, then that
ant’s ¢ ,_f'. -' "i'.“.'{?,‘t' 4 ,'," ?:" ' ‘6} event is regarded in law as the cause of the plaintiffs
e st ds ! to prove legal causation, the chain of causation must remain
B ™ an intervening act. An intervening act does not always break
General application of causation and remoteness. For the majority of tory, - ntactBERES  ationl Such as when it is the natural and probable consequence of
of causation of damage or loss is required if the plaintiff wants to recover more th (117" o B O
nominal damages." The plaintiff must establish that the defendant’s conduct did - Bl B 1 110 . .
and in law cause the damage, and that the damage is not too remote a c;:slgql: T Remoteness g1 dan m- ‘!‘?9 lfb?‘th it ;ausau?n andulegaldc 2;usa:llon havzet;r;
of the defendant’s wrongdoing. The exceptions are in respect of torts of strict |igh established (th %"' .M;.I'ant's breach o d“‘}’ aciually-an ‘fgath)’ caus i
and torts which are actionable per se. For example, the tort of conversion s ¢ Jantffs dantage); a plaintitl's recovery may e hml'teq o the hasts: that, perHoS
Mffered is too remote. A plaintiff in tort must also show that

strict liability where “the causal questions are answered by reference to Ui naug of the pasticular,¢ ‘ LAY ence of the
the liability™." The tort 1s commutted so long as there was an act inconsistentuwith ¢damage for which cor 1" Bition is claimed is not too remote a consequ
proprietary or possessory rights in property. '\ duty.”™ jds

) o . et ik 1o '“_, (G E 3 - ¢ ﬁ.om'the
Factual causation. A plaintiff in tort must establish that the defe @each of du ed that the question of remoteness of damage 1s differen

¥ ] . | TR s Anricider: : age, a
caused plamntiff’s damage. The factual causation question as er the p i uestion of causation.! \ ,._. .Qqnsndenng the quespon o.f rerlnotenes; offdilntl ge, 3
damage was in fact the consequence of the defendant’s ‘distinction 18 drawn betw ':;fafult-based torts .and.mtentlona torts, roK:ia base‘

sris'such as negligence and nuisance, the question is whether the damage 15 of a kind

The “but for” test. The “but for” test to be discussed ets out t test ft uld have- sen teasons hly foreseen or anticipated.” Policy reasons may also
factual causation. The plaintiff must establish that b e tort or they wo ey " ~'|'}i o ;ég";":"*‘{j': ' thi “TSEOpe of what may be reasonably foreseeable and the
not have suffered the loss. However, at times, i difficul ablish “but fo ot o F e Gatable Foresee: bility” may be defined differently in different circum-
causation, and the court has relied on othe oaches to actual causatio M*’:, 1d, for intentional torts, the question of remoteness 1s more
For example, the. courts may be able to inferenc tha‘ here must have bee often framed : m consequences were the direct result of the defendant’s
a causal connection between the d nt’s wrong plaintiff’s damage, as. wrone 2. Y
some cases of industrial diseases. Ithlso someti sufficient if the defendant UL LS | . « f duty” d
wrong may have made a material contribution t age, even if the contributio of remoteness is also linked with the question of the “scope of cuty’, ai
ctions f cases starting with South Australia

ns have been considered in a line 0

5 " he evidence OF ons have b¢ 2
In‘some cases, the ¢ ent Corp v York Montague Ltd (“SAAMCO”)* The general principle

i1s not the sole or even the main cause of the h

points to a material increase in the risk of harm t6 the plaintiff, but for policy reasot . , .
the court concludes that causation has been established. ' Alternatively, a probabill ~reioped in SAAMC O is that a defendant should only be liable for the 'kmd of loss
. ! ich fell within the scope of its duty of care. While the House of Lords in SAAMCO

tic gnglysis 1s adopted in order to reduce compensation to reflect the chance thal SCOPC (
plaintiff had of avoiding the harm: such an approach of ‘loss of chance’ seems [0 "SR i '-

more readuly applicable to cases involving pure financial loss but less so for claims hoad RRSERY =

- - “ : l m
personal injury."? g td v Kwan Wong Tan & Fong [2002) 2 HKLRD 319 (upheld by the Court of Appea

¢ ‘ spect of the questions of defalcation and the remoteness of the sales losses);
ame Murray [1994]) 1 WLR 1360.
Tsang Kwun Chiu v \; - | W b R By | 'oi Sang [1990] HKLY 522.
295, 299. uen Hoi Sang (1990) HKLY 522; McWilliams v Sir William Arrol & Co le[l%Z] I e, A WENO032, [ '\‘i 2l less of whether the
distinction is accepted in Meadows v Khan [2022) AC 852, [2021] UKSC 2% regard

' Kuwait Airways Corp v J rd Hoffinan: adopted. See [6.006) and [6.007) above.

See eg Bonnington Castings Ltd v Wardlaw : > 71-(6,043) below
' below:

i)

ajority or the minority of the UKSC is
found (No 1) [1961] AC 388.
1.

%
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n “advice” and “information” cases, such distineg;
o recent UKSC case of Manchester Building S;?.l“"‘

le is generally regarded as imposing anqy, ‘etyy
e

7 L.P.> This princip .
le. which is different from the restrictions of remoye,  limgy
eSS and.

hat is so may depend on what one regars os i
2 The developments which considere tsh top.
¢ o

istinction betwee

adopted a d
discarded in th

subsequently
Grant Thornton
on the losses recoverab

legal causation, although whether t
mining remoteness and legal causation.

rect application and scope ©
this chapter.

(¢) Burden of proof

the burden of proving factual causation lies on the plaintiff. The plain

In most cases,
h the causal link with certainty, but only to the normg] 8

tff need not establis
standard of “on the b
that it is more likely than not
The plaintiff also has the burd

that the defendant’s wrongdoing caused their damage #
en of proof in relation to the scope of the defendanty

duty under the SAAMCO principle.”® However, once the plaintiff’ has proved that g
tort has been committed and that the loss claimed was in fact caused by the defeng
ant’s breach of duty, it is for the defendant to assert and prove that one or mm;
the principles (including remoteness, intervening cause, failure to mitiglte Joss i
contributory negligence) applies to limit the damages recoverable by the Claimant®
While the defendant’s burden of proof 18 well-established for the issueswof miﬁgati
and contributory negligence, the UKSC noted in the recent de@ﬁ@n of Armstead,
Roval & Sun Alliance Insurance Company Lid a “surprisingaJ;;gt3§‘eﬁ’ée of authonty
on the question of who has the legal burden of proof in gelation to remotgénesy 2
The UKSC has reasoned that the burden for all the limiting factors identified above
should generally lie in accordance with the principle that the person, who asserts

(not the person who denies) must prove.” When  adefendant has comnijtted a wrong

which has caused loss to the plaintiff, it is farmore Qfﬁ cient andJustwp tace the bu
e defendanit should not be liable

den on the defendant to show a good reaspmayhy th

to compensate the plaintiff for the full q;;('tent,.bf the loss;,causféﬁ; It would be unduly
burdensome to require a plaintiff t@ anficipate ways in W}nch it might nevertheless b
said that the defendant should not be held legally,responsible for the loss and rebut

them.* -

\l?'\

\“

u

[2022) AC 783, [2021] UKSC 20

f‘: Ibid., [71(i1)] (Lord Burrows).

: alsc':a:u Shu Bun v Secretary for Justice (HCP] 1348/2000, [2008) HKEC 854), where the plarr o
by th . "; 5 prodomal aRe of schizophrenia at the time of his arrest failed to establish that the allcged siress
cz ns:qzo c:(:c m?cmd his full-blown schizophrenia. The court held that his schizophrenit ¥ (i BE“"';' h)' -

on his arrest ‘ : ORI o that the
assaults actually occ:unj:dz.md questioning and that in any event, the plaintiff failed (0 establish thal

% :’:’f::-:o!;awlv :is's Solicitors [2018] AC 599, [2017) UKSC 21, [53]

agd'v Koya Alli nsura p AR

“ Ibid,, [62). ) un Alliance Insurance Company Ltd [2024] 2 WLR 632, [2024

o Ibid., [64)

% Ibid., [63].

] UKSC 6, [59]—[62]. (e4) .

f the SAAMCO principle are discussed towards (e , i
0d of

alance of probabilities™. This means that a plaintiff myst Prove

casnalty officer did no

CAUSATION IN FACT

2. CAUSATION IN FAcT

(a) The “but for” test

ot a definitive causal test but merely a filtering process which
ses.and focuses on relevant possible causes. Thus, the “but for”
aintiff have suffered the harm, on the balance of probabilities,
it efendant’s wrongdoing? If yes, then the defendant’s wrongdoing 1s not a
sput for cause of the plaintiff’s harm, and causation has not been established. In other

f the harm 10 the plaintiff would have resulted in any event even without the
~doing, then the plaintiff’s action must fail for lack of causation.”
»fendant’s conduct has been found to be a cause of the plaintiff’s

wput for” test 18 N

giscards 117 elevant €27
l S WOUld the pl

, fact that ARE Qe .
; % doghn otinee »ssarily mean that it should be found to be the cause. Thus, the
magk N confined merely to discarding irrelevant causes and, where more than

putfar 1€ ffective cause of the plaintiff’s damage 1s

ofic €AUSE exists, a consideration of the ¢

@md AN
> «put for” test. The English case of Barnett v Chelsea and

%pplicationS"'bf"he e :
| Committee serves as the classic illustration of the

Kensington Hw})x tal Management
tion of the “but for” test.** The plaintiff’s husband and two colleagues attended

W o\
::: lc;:'sndants casualty department complaining of vomiting after drinking tea. The
t see the men and they were told to go home. A few hours later,

theplaintif’s husband died from arsenic poisoning. The defendants argued that even if
the duty officer had done a1l that was possible, the deceased would have died anyway.
£ care was owed and that the duty officer was negligent

Nield ] found that a duty 0

in failing to examine the plaintiff’s husband or t0 admit and treat him. However, on

the question of causation, Nield J accepted the defendants’ arguments that even if the
and thus the

officer had treated the plaintiff’s husband, he would have died anyway,
plaintiff had failed to establish that the defendants’ negligence caused her husband’s
death. In other words, the plaintiffs damage did not arise “but for” the defendants’
negligence and their negligence had no causative effect on the plaintiff’s loss.

v Woo Cho Wing John* Here, the

Anillustration from Hong Kong is Cheng Kin Ping
llision (the “First Collision™) on a

wvo plaintiffs and a third party were inyolved in a co
Mver leading to the Cross Harbour Tunnel. Following the First Collision, they moved
their cars to the side of the flyover where they alighted to 1nspect the damage. AS ghe
defendant sped around the bend of the flyover, he saw the cars and braked, causing him
'0skid and lose control of his car. As a result, the defendant hit the first plaintiff’s car
ind the two plaintiffs standing on the side of the road (the “Second Collision”). The
;ase between the plaintiffs and defendant having settled, the main 1SSu€ between the
¢fendant and the third party was whether by leaving his car on the side of the flyover,

” (1962] 1 WLR 295;

See also Robi i &
inso : : ' Sir William Arrol & L0
n v Post Office [1974] | WLR 1176, McWilliams v S ] UKSC 1. However, se¢ Kennedy v

Davies v gy
ride " : 024
igend County Borough Council [2024) 2 WLR 1237, (2 L EWHC 3145, < hich held that “but

Londoy, Amb
ul - 201 :
for” ance Service NHS Trust [2016] All ER (D) 6! (Dec), | O ave sulleed a major psychological
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the third party's act was a contributory cause of the Second Collision At
liability was apportioned at 80 per cent for the defendant and 20 per cen
party. the trial judge holding that the third party’s failure to move hjg car 4
distance away from the bend was an effective cause of the Second Collision Tsl:xﬂi
of Appeal, however, reversed the trial judge’s finding, holding that the thir;j e ‘
not contribute towards the Second Collision. In a judgment delivereg by SPa”)'cﬁ
Roberts NPJ. the Court of Final Appeal upheld the Court of Appeal’s ruling Tl;l
fact that the third party had been negligent did not mean that he must be hck.j ;
the Second Collision along with the defendant:

first Insty
tor the

€
able

“The question is whether the presence of his car, in the place where j, Was,
also an effective causation of what happened to the plaintiffs, ic (hy ‘Zn’”
presence of the third party’s car at the place where it was, the defendan \\'vu:
not have hit the plaintiffs. It was for the defendant to prove on the bulancw
probabilities that this was the case”.*

The evidence showed that the defendant saw the third party’s car and the plaintif;

almost the same time, and there was nothing to suggest that the presence of the t.-
party’s car made any difference to the outcome. As such, factual causation was not
established on the balance of probabilities. ( _{.)

B
|

(b) The “but for” test in cases of a failure to act or advise

(i) Plaintiff’s conduct Ry :

g T+
l" a ..

Defendant’s failure to provide safety equipment. In cases involving a negligentfatly
ure to provide safety equipment, the question is: What would:the plaintiff havb doneil
the defendant had not breached his duty? In such instanCes; & plaintiff niustishow it

if the defendant’s breach of duty had not occurred, thén-he“would have acted in suchd

way that some or all of the injuries suffered would Bave’been prevented:
X )

N W . N?
Thus 1s 1llustrated by the Scottish case of Mcmyliams v Sir Williams Arrol & Co.” =)

which the plaintiff’s husband fell to his deaths Even though, the defendants were I8
breach of their common law and statutory“duties to-pfdﬁde him with a sgfet? .
the evidence showed “to a high degrée of probability”™*® or a “natural ... inevitd ;
inference”™ that even if one had been provided, the-deceased would not have “.(.“»nd'n
In fact, the evidence showed both (1) it wassthe ‘general practice of workers hku‘ms
deceased not to wear such belts and (2) the deceased did not usually wear 01 0’"~ F
basis, the defendant’s breach of duty was not causative of the deceased s death. ®

defendant was not held to be under a duty to encourage the use of safety belts.

~ Lor
! dly, bul

It 1s submitted that such an inference will not be drawn too readil 1
expressly recognised that people do sometimes change their minds unexpecte

_\__—_/

“  Ibid., [22).

© [1962] 1 WLR 295.

" Ibid., 299 (Viscount Kilmuir LC).
" Ibid., 304 (Lord Reid).

'w

evidence in

» 4 Other cases Ity establishing

ack of self-care on the part of the plaintiff. For ¢xample, in Lam Fong v So Hoo
wui Loong Scaffold & Matched Builders,'" the plaintiff fell to his death when
height without a safety belt. The defendants had provided an insufficient
¢ of safety belts for their workers and Fhe evidence allowed the inference that
jaintiff would have worn 2 safety belt if one had been provided. It was held
thetl:he defendants were in breach of duty in failing to provide a safety belt and to
plaintif’f to wear it., which .caused the deceased to fall, although the deceased
was 15 per cent cont.ribu.torlly negligent. Furtherrpqre, where the scope of the duty
owed by a defendant 18 ».wder tha.n merely ﬂ?e provision of protective equipment, then
(he “but for” test/may still be satisfied despnfe proof of the plaintiffs disregard for his
own safety. mu&mple,‘ whgre a deffendant n.s under an additional statutory obligation
(0 enstire/the use of protectnte equipment either by insisting on its use or by imple-
mcnﬁ%a:system of supervision of use,* then the defendant’s failure to do so may be
% ’bfthe plaintiff’s injuries unless the defendant can show that despite the use of

insmlC( the

4d =
usative
| .a;'l;éﬁonable g_are and skill, the plaintiff would not have complied anyway.
; \’\ y Q lt

) |

Defendant’sfailure to advice of medical risks. In an action for medical negligence,

where aplainuff alleges that the defendant has negligently failed to inform them of the
risks of.a medical procedure or treatment, the plaintiff must normally establish that,

fadsuch information been given, then the plaintiff would have declined the procedure

ontreatment and the risk or loss would not have materialised.* This is essentially

'a subjective test, for the question is: What would this plaintiff (not a hypothetical

reasonable plaintiff) have done?* However, a bare assertion by the plaintiff that they
would have acted differently is not enough. The plaintiff must provide evidence to
support their claim,* the weight of which is then analysed by applying objective

—— 3 Y 3TVAINV D OF IANTRAY TEN SR NI  ———

* Ibid. 305 (Lord Reid). See Saunders v Chief Constable of Sussex Police (2012) EWCA Civ 1197 (defendants
were negligent in failing to provide a point of contact on the plantiff’s return to work, given his history of mcngl
iliness, but the plaintifi’s action failed for lack of causation since he could not prove that he would have acted f.info
ferently and sought help if the point of contact had been provided). See also Nyvang v G4S Care & Justice Services
Ld [2013) EWHC 3946 (various defendants were negligent in failing to carry out a mental health mmcm
and in failing to implement safety procedures following a detainee’s threats to end his life but such failures were

N0t causative of the injuries sustained, as, even if appropriate steps had been taken, they would not have prevented
his wlf-harm).

(1990] HKLY 1209

i (Bokhary J). |

Subsidiary legislation made under the Factories and Industrial Undertakings Ordinance (Cap.3) MIPOSES such 2
p.sgl. SUb. l'ch)' a

burden. For example, according to reg.38C of the Construction Sites (Safety) Regulauons (Ca Ao
“ontractor has a duty to provide certain safe means of support for workmen working at heights an

' le ste
56 however, under reg.38H(1)(c), it is a defence for a contractor 0 prove that all reasonably practicable Stcps

1 Prov helmets and
"er¢ taken to ensure usage of safety belts. Likewise, under reg.48, a contractor must provide safety

take al| tan i ety helmet.
., reason - ' site without a safety :
‘ able steps to ensure that no workman remains on Si¢ MeAllister v Lewisham

andslnilh v Barking, Havering and Brentwood Health Authority (1994] S Med LR 2:5; ! (1998) 295 CLR 232
North Southwark Health Authority [1994) 5 Med LR 343. See also Chappel v Har

“ (C}}'g: Court of Australia) and Cane (1999) 115 LQR 21 for @ commentary on this casé-()un of Canada applied 3
Canadian approach in Reibl v Hughes [1980] 2 SCR 880, when B S

“Modified” obiecr: C L olaintifl's circumstances woul
Jective t ’ atient in the plain .
! faced wigh o est and asked what a reasonable p 12 SCR $39 Supreme Court of Canada).

nally about what would or would not have hap-

king a decision: Web

% na me situation. See also Arndt v Smith [1997
Pened if g rule of law that a patient must give evidence perso
Fismo © had been properly informed of the facts before maxing %
"th Hospitals NHS Trust [2002] PIQR P8, [2001] EWCA Civ 114t

d have done if

b v Barclays Bank Plc and
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prevals appe?s Lh?tll)\:t;l:)ﬁ;:oﬂg ::?fcdt:):eec‘?;jtld; rations are Pplig e it hl pm\:ﬁls ' The trial judge found that, had the
of wha Or” the def such a warning, she would not have consented t

“Nday hay ",- '.-z oned the decision to a later date and tal(c)e[::usrltjlzgfze:?c:

to a consideration
failure to advise of the risks 0
if the appropriate warning had be

causation will be satisfied. This may .
are believed by the judge. Most plaintiffs 4 il |

f the medical procedure. If the plaintiff ¢4, shet

en given, they would not have Proceeg Ow

be difficult for a plaintiff to estab;g), ed(,l ,.
\ an 3

it was | iywever, unable to say whether, ultimately, she would have
Su .“, '.'i\:"‘"'; spite the risks. At first instance, the trial judge held that
conr ectlo_n between the failure to warn and the claimant’s

come down to whether they '

to have proof of what they would have done if something had happeneg (w there WA 55 iy Ialmant may have und
hi O . the possibility H8s 5% ergone the surgery in the fu

not actually happen). If. though, the evidence shows that the plaintify Wou|:h & t u , US? ﬁon. The Court of Appeal upheldgtll;)e’ tnaljudmer:

' he defendar m,.m rappealed The House of Lords, by a bare ma_;ontﬁ of

still undergone the treatment even with the defendant’s warning (perhap |,
the risk was extremely small or because the benefits of the procedure Ou:wm
the risks).¥ then the failure to warn cannot be said to be causative of (e ; Cigl
injury; the plaintiff’s injury did not occur “but for” the defendant’s failyre :':
The defendant’s failure to warn has not changed the outcome for the plainf ¢

he appes E, j'; Jondtly $ approach ap‘[‘)eared to suggest that the case
decidec on the ground that “but for” causation was met."

9
ided U \vcase on further policy grounds.** The minority (Lord
1gh: n’ Wcre of the view that the “but for” test had not been

SIMDpily «

‘ L]

ﬁ; ?&s in Chester v Afshar found that if the claimant had
date, the nsk of developing the syndrome would have been
ba: éig: - jority’s view was that the risk which the claimant
e par 'ht ar time and circumstances in which the operation

(o yera on been postponed, the likelihood was that that risk

latter scenario.*
A causal link 1s more difficult to esta'ﬁiiSh if the plaintiff, having heard about the
of a medical treatment, would have postgoned_ the decision, but was uncertaiy
their ulumate decision wouldT)aveBeen This sntuation was considered by the Hot

of Lords in Chester v Afshar.® In Cheslet ‘the claimant had a history of lower-t

problems and consulted the defendanhnegmsmgeon, who advised her to undergo g -
| on that c cas:on % Lord Steyn was of the view that the patient’s

gery on her back but breached hls;dpty’am:fmhng to warn the claimant of 2
eurological disorder known as cauda eql “right6Tautotomy and dignit; y Ci ‘and ought to be vindicated by a narrow and modest
rom tradition: tion principles™® in line with Fairchild v Glenhaven

simant developed CES, leaving fe o) ieartire-from traditional ca
o Funeral Services Ltd*" In C M?«T the scope of the defendant’s duty of care was to

' A g P " ' Lo ,_,_/_,_,"* }}
— — ave the claimant the necessar 67'__5, ation about the procedure to enable her to exer-
3 Yot i..“"f’,’ ',:f’ ,-_ »»«3 -2 ,,” e UKSCH thi wj\, IS, their Lordships held that the law would fail to
‘ ssed at between § _‘jf 7"} > an appropnate remedy where the duty owed was

LI IO advise her O' e I {
was aanseoﬂhl’ ...... The s AR TRt Ty o
4 _\'.j\. | social considerations partic e clalm ant may be & o

account. | Devon & Exeter NHS Foundation Trust {20191 PIQR P12, ["019] E CA f_" :-"
o : Ct hlwbeenthesamefonheclanmnufshehadundagonetbeopa-
cg{f";’ci ';9:';1 ’:g t ¢ the risl was mhercnl in the operation itself and would have been the same

i -.-'x.»
defen btuchofdutyhaddoncnothmgtommthenskofmjury

d 1o this risk in any event: Chester v Afshar [2005) 1 AC 134,

Jil oflclumamsmceedmgwhemdamgewasnotmmned
5] It is clear, following Barker v Corus UK Lid [2006] 2 AC

%c sustained by the plaintff in order for the Fairchild exception to

| found that it had B
3 the case had been less
ve was that this would not
al Daglh that in Pearce, the Lnghsh ¢

B\ '
; jed 10°8 particular course of treatment | | ‘

Was respoiisss 2
o coune the doctor wa | ; . d Scott).
8 12 '_,\ -' ant gynaccologist was in DI \ | PETAD w[ﬁlcar Ibid., [94] that “[B]Jare ‘but for’ causation is powerfully
o alt "'.mndappo.mmcm (o discuss ~ , tortur . bcfelltheclumamwastbcverymmFMcwhnchmthem
PO T ~ failing ¢ 'f' 2 in place a “fail- safe” mechanis , 2 x mments of Lord Steyn: [19]. Lord Hope, on the other hand. held
-nsure she attende RS A R m am‘bpshed because cmnflbc /_"‘ | mthltdlechmntwuldnothavehtdlheopeuuonnﬂm
f{ s risks: “[1]t 1s difficult to say that his [the defendant’s] failure was the
the “but for” test is easily satished but

See als “ﬂpld Hope's comments that th
e fail ‘% > warn but was inherent in the operation iself: [81]. On thus basis,

n established on policy grounds: [87]).
]Ul(.l-ll.dl [11]) (Lord Steyn).
hat in the Australian case of

Jnvcmcd for a baby, g!ven her &
' “‘3 PIQR P18, [2018) EWCA c‘v
rerve ¢ _ 3l'lewould not have postPe=s

e

. ‘:4n~0pporwm'r o Retec” @) - b s of Lord Walker at [99]. Note
| | ' f consdered theHouseofLords.memdmcethd
accepted by ‘h" ‘m“ Hihave: by ced Chester. there
x..";:; %. pgmewasno“" ey )
ver, the doctor in Pea | 2003 134, (2 ‘,7{.;,”‘4 , “’[24]

)69]-[6.074] below.

' T
\r
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which the duty was meant to warn ab
ority were also guided by fairness angu;,;:ff;' el T ?mm’oney Ltd v Chan Lai P
. , iy i . Consil A7 equent actions. A X ai Pang & Co" the plainti
tions.*® with Lord Hope stating: [T]he issue of causation cannot be seParatc(s; ‘ " i atidito gligent failure to detect an inﬂatge : statoc:me‘:: p;amtgfs
issues about policy™* | | ~unts had caused the plaintiffs to 45 v
| e auditedi S ECS—— overpay profits tax and to pa
. 13 e A - ¢ t otherwl .se- . " Y "
rd Bingham held that the “but for” test wag idend that Yo e e o paiiThe d efendants denied, inter alia,
| basis that thes voluntary acts of the plaintiffs were not caused by any

et
had proved was that she would not have St - sation On the DI s Yt Four
ergg e of the defendal '.,QCOUY( found that the defendants were negligent and

date. The injury would have been as likely 1o h Lgligence OF IS SSGmas il © /0 tutor ) ‘
: M oh of their contractuay: 1d Star tory duties but that the action failed for lack of

performed, and the doctor’s breach of duty had g

Id not say she would never have had th 0 |
Lord Hoffmann agreed with . it B A o8s and ¢

Lord Binghg ‘ * «(Tlhe Plaint ,,A,.,,,:;_;g_“(;g;‘. ?9?.3,?‘,14 damage rests on the dubious foundation of

§ to what M :fap would or would not have done had the auditors told

breached and the very risk
olear. however, that the maj

In his dissenting judgment, Lo
lished since all that the claimant
the operation on that particular
occurred whenever the surgery was
increased the risk. As the claimant cou
tion. she had failed to establish causation.
that “but for” causation had not been established. The claimant must prove (hy - iz e
' eneculation &
i {hat Which he already knew

“would have taken the opportunity t0 avoid and reduce the risk”, that is, “she wa
not have had the operation™.”" 3 - hym that WiieH
/ ), AN .
followmg Chester v Afshar. Chester has only been bricfly cong Givemthat the plain were wholly owned and controlled by a single individual,
ered by the Court of Final Appeal in Kong Wai Tsang v Hospital Authority,” whe e bo was not L sl fﬁ[, the *dg_t;endams’ conduct as he had known the true state
Bokhary PJ commented that negligent failure to warn is “very much a develop ¢ fire inany event ’%*14'7?%7;.3..4 there was no reason to expect that the outcome
area of the law”.® It also appears from subsequent case law that Chester repre | have beer ”h er m’gihe defendants performed their duty. '

an exception to the traditional rules of causation that should be narrowly ,,

Ry i) b

The position

880 1oa t4l o o
: ,peﬂe‘n.danl’s conduct

The English Court of Appeal has declined to extend Chester to cases 0 ACRli8
non-medical professionals who have failed to render complete and accufate advice . i

noting that Chester did not establish a new general rule dnpcausatio ut sved i o s W"‘ depends Gri‘die Bypottictical condut CCCE e
in exceptional circumstances, traditional rules of causation may ified on pol i ‘,_l.‘.eghggm’-{ what would he have done? |

grounds. Thus, it appears that, for the time being, it will be C% o cases inyold This question was considerec ;’R&;‘fhéﬂﬂouse of Lords in Bolitho v City and Hackney

a negligent failure to warn of the risks of medical treatm é Health Authority, ¥ wh ’”’“,.I ant plaintiff suffered cardiac arrest due to breathing

Defendant’s failure to give proper financial adyice. ypothetigalquestions i ‘ ' : :,.. .eghmmje;ere.fbrlz damalg;eaﬂ:te d;f;nda:t. ag,??e:’-
what the plaintiff would have done absent the d s negliges % ice (or lé SHEANeETy f: dl owed that | 1. e doctor had attended and intubate

: 7 Q ve that had{ o LD Qg Ve d have been avoided. Hoyvever, the doctor argued fhat

1ad she attended, it would not have been her practice to ‘ntubate because of the risks

The evidence of the

of advice) can also concern financial matt
. damaoe would have resulted in any event.

JIU Ual Uic ddliidgv
“  See the comments of Lord Hope: [2005] 1 £ 4, " UKHL 41,124, [56] and (87). Lord Walker also o SOy SN ‘“11:‘5 ; -»' fSzsome agr eed with the doctor that they Wk e
that causation was established: [101]. @ VCommi:sio Police of the Metropolis [1999)3 % o o A ‘would have intubated. The House of Lords held that b
| IO questions to be asked: (i) if the doctor had attended would she have intubated? If
| to th tion ;j;‘?',;‘-.;,r.« , then the plaintiffs succeeded. The Bolam v Friern

-

etermination for it

363. 367H (Lord Hoffmann).
*  The minority were also guided by policy considerations: @er v Afshar [2005) 1 AC 134 [2004]
C R test could play no part in the d

41, [9] (Lord Bingham). aenits ki
© Ibid., [85). | pital Management (
- gg[;:gm]. [2006) HKEC ¢essentially a question of what an individual doctor would have done. Ho“’e"‘:;: a
© Ibid.,[5). See also Dr Chan Po Sum v The Medical Council of Hong Kong [2013] HKLRD 330, which o scape liability by saying that the, dapiaes wohmi duty. thereafter.?
" ered Chester in the context of a claim of professional negligence. 93] ! commltted some other breach O ty tt;

See the comments of Baroness Hale in Gregg v Scott [2005) 2 AC 176, (2005] UKHL 2. [! 92 \ecessary: (ii) If she had not have intubated would that

English Court of Appeal in Correia v University Hospital of North Sta ordshire NHS Trust (20) 7]‘:un

356 held that, to be able to rely on Chester, the claimant must prove that if warned of the risk; the ¢l2!

have deferred the operation. b AY
9 Sen l.i.'hm: v Paul Davidson & Taylor [2005) PNLR 15, [2004] EWCA Civ 1511, [40] (Arden L), 'l" v & Co [1983] 1 All ER 583.

5’:3 luh'(_ou;‘ of Appeal deflined to extend Chester 10 a case involving a solicitor’s failure 0 P"" .3; 4 »

0 u?:: l:l: ::u: co‘::chOflamon.‘l'hc principle of informed consent 10 medical treatment has Sf’e‘;:' ' 998 B foo ) e

. no such policy considerations applied to the negligence of 2 solicitor. The action ath IR ot ting in accordance

for lack of causation beca A , gifferent ¥ ' B s of oo fossional ncgligenoe soata Aot .

use the appellant was unable to prove that he would have acted ) EW?A ' . f::’:ody +f medical 0pinion s not negligent, merely because

correct advice: ibi b
15k :h::.:\cD‘::n 80] [:21 S“hallsdo Beary v Pall Mall Investments (200 erally 10 | e hnique.
' . declined to hold that the princi BErEY - be appli 10] different echmique. ' | Browne-Wilkinson)

: 1
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9.068

9.069

TRESPASS TO THE PERSON

The decision on whether aggravated damages should be awarde

d, and ; 1
always depends on all the circumstances. e ! Whag gy CHAPTER 10

TRESPASS TO LAND

Exemplary damages. Where the .award of compensatory damages

aggravated damages, is an insufficient deterrent for the wrongdoing . g angll
also award exemplary damages. Exemplary damages are punitjye FoHOW_Court
v Barnard,'” they can be awarded in cases not governed by Statute why, i"g Root 38
oppressive, arbitrary or unconstitutional conduct by governmen Serv: \

the defendant has calculated that the profits to be made from commiyy;
exceed any amount of compensation payable to the plaintiff. Yet the fact
tion was unconstitutional per se does not suffice to bring it under
Outrageous conduct disclosing malice, fraud, cruelty and the |jke
expected for an award of such damages.'”

By Martin Lay"
\

NS “hez-

NE Qo m‘y!;

that the ey, 8

thC ﬁf\l k:ucgo f
would normzllly ' ,

¢ e

3 Of aggra\'lllcd | t-'% u

) . |
. E

Examples. The following examples illustrate the two categorie
exemplary damages:

(1) In Chan Kwok Wai v Secretary of Justice,'” the plaintiff Was violenlh

: : : aS Violen(jgs
assaulted by a number of police officers during his arrest, causing him paipfile .
juries to his chest and a perforated ear drum. In addition to $5¢ 00 B
pain. suffering and loss of amenities, the judge awarded aggravate 0@ ‘ e
of $100,000 “to compensate the plaintiff for his injured feew' %S st Q
of dignity”. An award of exemplary damages in the amo 200,000° O
was also made, for which the court took into account n@% wrongfilN |

assault but also the fact that the police officers sough ver up the asshull#™
and that the charges against the plaintiff were p@unn’l the pi m

acquittal. %
(2) In Wong Kwai Fun v Li Fung,'™ the plai

used thra@timidatimf’
and disturbances to obtain a residen erty annd exorbiant
’

amounts of interest from the defenda as held t laintifl™s actions
idation and ass to the person.

ey
\
*»
5

constituted the actionable wron sﬂh lresp

In a counterclaim. the defe , who suffe r and depression tmm,

the threats of violence andanted to his own life, was award |
HKS$200,000 for physical and psychiatric ies. He also received a furthets

HK$200,000 exemplary damages u e second category In Rookes
Barnard to demonstrate that tort does not pay.

174

Lee Chun Fat v Chan Kin Wo (HCP1 1306/2000, (2002] HKLRD (Yrbk) 403).
Rookes v Barnard [1964] AC 1129 (HL).

A v Director of Immigration [2009] 3 HKLRD 44, [53(10)-53(12)].

Chan Kwok Wai v Secretary for Justice (H
B CPI 134/1999, 727).
[1994] 1 HKC 549, 580-58] 34/1999, (2000] HKEC 727)
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NL: contributors of this chapter include Michael Ramsden, Patrick Siu and Alan Kwong.
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10.006

10.007

10.008

10.009

TRESPASS TO LAND

which one may, and often can, conclude that the squatter has CStablishe,g th |
. Creq: 0
intention to possess.' equ ;

Possession need not be lawful."! It has been held tl.1at illegality Whether ;
possession or the manner of possession 1s generally irrelevant 12 There ; |
that factual possession and intention to possess cannot be establisheq for Mule o,
mistakenly believes that they have good title or that they are a Jawfy tenang g, .
realise they are trespassing on another’s land.” It further appears fy the ‘r':d % g
possession is carried out by unlawful means is immaterial as "POssession i DOL :l::m i
Moreover, de facto possession is good against all except those who have on” ¢
of possession.' A person in de facto possession may sue for trespass anyop, i
their possession. If so sued, jus tertii, that is, the (better) right of 5 third D;m\.l
defence to the defendant and will not be a ground for mitigation of d S
session 1s acquired, the person in de facto possession will have the ri
no matter how recently the possession 1s acquired.

""‘t

sy 'i
Uﬂbm "
am:lgc\ gl § !.;

"CL‘ R
ght 10 sue fy, Iresn ‘

45

However, trespassers without any title to land cannot rely on thejr very
to establish possession against the person they have ejected.!” The PEISON ciected
within a reasonable time, take steps to recover possession: such Steps include 1, ',.f’
reasonable force to gain entry. Until the reasonable time has elapsed, the bare trespased
has not gained the possession as required by law against the person ejected. In Browye ':l
The Rev John Dawson, it was held that a delay of ten days was not t00 long for the

poses of making a complaint.” In determining what the reasonable time should/be/ i

whole of the circumstances have to be looked at. ' /4

ACL of 1, it

Examples. Activities which have been accepted by the, cdurt Yas indic
tive of possession of open land include: building a wall Ok fliie._.ffﬁ‘nd;" shog '
Ing over it;* taking grass from it:?' enclosing it;? cultiVating it:2 '

ta
h.“'h )

D

Wu Yim Chung v Lo Wai Ching [2022] HKCA 100, (2022) HKEC 27%{23]2 J | |
Monat Investment Lid v All Person(s) in Occupation of Part No 16 Mapoﬁ‘um [2020] 4#TKRRDS30, (0"

HKCFI 1970, [66)-(68], citing Lord Advocate v Lord Lovat ( (’880)‘5 App Cas 273 (""kg,; Koon Chiv T
Fung Enterprises Co Ltd (HCA 915/2011, [2015) HKEC, 1436). Grtham v Pear (Y0114 ™ =0 1R

95, Chambers v Donaldson (1809) 11 East 65, 103 ER'929) Asher v Whitloch (188560 11 | 11
Roughley (1955) 94 CLR 98; Delaney v T P Smith Lid hﬁ‘g]' KB 393 (CA). \

Monat Investment Ltd v All Person(s) in Occupation of Pa‘;}’of No 16 Ma J fg)?}hw thd |79

. Cheung Kwong Yuen v Sun Hui Fang (2016] | HKLRD 464, [11] ca\"

Monat Investment Lid v All Person(s) in Occupation of Part of No 6 Waﬂ; Tsuen[2020) 4 1IN €0 00 ,
HKCFI 1970., (66]-(68], citing Lord Advocate v Lord Lovat (1880) SApp Cas 273. Chun A b
Enterprises Co Ltd (HCA 915/201 l, [2015] HKEC 1436).

Lam Wing Ching v Chow Kum Wing (1985) | HKC 189: Fowley Marine (Emsworthy Lt (00
618 (CA); Doe. on the demise of

Mary Carter v Barnard (1849) 13 QB 945, 116 ER 1571 |
(1865-66) LR 1 QB I; Nagle v

Shea (1874) 8 IR 224; Allen v Roughley (1955) 94 CLR U~
[1907) AC 73 (PC); Doe dem Hughes v Dyeball (] 829) Mood & M 346, 173 ER 1184

Although the possessor may have to account to the true owner for the damages recovered Fasiarn

kot
o d v National Trust Co Lid [1914] AC 197; Glenwood Lumber Co Lid v Phillips [1904] AC 05 7
v Ward [1953] 2 QB 153 (CA).

: . 16
E z,r:une v Dawson (1840) 12 Ad & El 624, 113 ER 950: Stanford v Hurlstone (1873-74) LR 9 Ch App :.
id.

Every v Smith (1857) 26 L) Ex 344

: fb'cf;per v Charlesworth (1825)4B & C 574, 107 ER 1174
: id. |
“ Matson v Cook (1838
“ Ibid

4

s

6 |

SN D

)4 Bing NC 392, 132 ER 838

WHO MAY SUE?

o it:?% and paying regular visits to it, 26 [nyar:
it;” '“megoy;ncnt of the land itself” are shown 27
wacts Of,el:lj of time, without actual proof of title, was S
long Pe:;; to the activities of those claiming under ;

it att?fs Evidence of possession of part of the land

sion - :on of the entire land.
mfcr p

« other hand, the drying of clothes,
By their very nature, these
dividuals.”’

blankets and quilts were insufficient acts of

th el
On WETE temporary activities and only trivial acts

SSeSSiOﬂ. .

possession by relation. A_‘pgggon who is not in actual possession of land but has the

+ of possession may takelawful possession by entry. Upon entry, their right of
ngh‘ of p . ! b . ’ £
ession relates back'to the date their entitlement to possession has ac

L . crued, thereby
enabling them. t@lsug for a trespass committed before the actyal entry but after the

’~ 4 30
entitlemells arisen.

»

Entrynlﬁyb@ effected by actual entry or by bringing an action claiming possession.

Mal -‘ g formal claéi:ﬁ‘"is ‘equivalent to actual eng." Conduct amounting to actual
@&ﬁ'&eds to be @ﬂgmbre than symbohc.. Entry into part of the land will be treated
ety upon the entife land. The mere putting of one’s foot or part of the body across
the boundary ofithe land™ or claiming right to land in the neighbourhood will be suf-

§ ( ‘ \' r . - .
ficient. Eﬁﬁ'yfb)“!;agent Is as good an entry by the principal.
' 2 ‘~ __‘4‘4

7

B

Entl;y b‘y‘"ﬁie person entitled to possession vests possession in that person and immedi-
ately puts an end to the precarious possession a trespasser may have had, notwithstand-
,mﬁhat the trespasser remains in occupation after the entry.” The law does not treat
those entitled of possession as if they were in possession unless there 1s some form of
entry. In order to sue for trespass and claim mesne profits, those entitled must first gain

possession by entering upon land. However, the requirement may be dispensed with if
recovery of land and mesne profits is claimed in the same action.*

Possession by landlords or reversioners. A landlord cannot sue for trespass, because
by creation of a tenancy the landlord parts with possession or the right to possess the
land until the tenancy comes to an end. The landlord’s interest is in the reversion.
As a reversioner, the landlord has no immediate right to possession. However, leases
may gnd before their full term in a number of ways, such as by forfeiture, surrender,
exercise of a right to early determination or re-entry and issuance of notice to quit to

e U Vo 2 A2) 20561 0 ST i D) cami it el

Ibid,
Catteris | Cowper (1812) 4 Taunt 547, 128 ER 444,

Z“"’ Chi Ming v Brilliant Rise Container Depot Ltd (HCA 1110/2003, [2007) HKEC 827).
u Kwaj Ping Joye

[15] . e v Fulland International Ltd [2020) HKCF1 1501; Weymont v Place [2015) EWCA Civ 289,
* oo “‘ngg o Jones v Williams (1837) 2 M & W 325, 150 ER 781.
-‘ 1,.mey ‘arine (Emsworth) Lt v Gafford [1968] 2 QB 618 (CA).
5 Bam'z:”:gfow"e" of San Po Kong Mansion v Shine Empire Ltd (2007) 10 HKCFAR 588, [17].
L of Guildford (1 8.

Ocean Accigens o Jord (1855) 11 Exch 19, 156 ER 72

and Guarant 1905] 2 KB 493 (CA), and Wura-Ofei v Danquah

. “9611 | WLR 1238 ntee Corp Ltd v liford Gas Co [1905)

n “an Estates 114 &
Ohes v C”apman

|

Southpop Tva (

Pinder (Norman) (1969] 2 AC 19; Citibank Trust Ltd v Ayivor [1987] 1 WLR 1137.
849) 2'Exch 803, 154 ER 717; and Lows v Telford (1876) 1 App Cas 414.
"Ways Co v Gandy [1897] 2 QB 66 (CA).
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10.015

10.016

TRESPASS TO LAND

¢ a periodic tenancy. In all cases of termination, the landlorq
EN. oqionponce the tenant’s interest comes to an end. Upon entry, the
;1:\‘:) stshzs;ight to sue for trespass. If the mYe§1(1nl ha;lbeen assigned by the Orig; R
landlord, only the assignee, and not the original fan ord, can sue for injury o
reversion.* It should be noted thgt the letting of land to 2 tenant does o
running of a limitation period which had started to run against the landlorg

. i
owner, prior to the letting. 4

A landlord who has the right to forfeit a lease upon specified breach may re-cpjer,
session of land. Such proceedings are as good as actual ¢pyy | Peg

e g
laﬂ(“ord
|

10 the
tSt()p ",}
the ' '

judgment for pos . _ ity i
forfeiture does not take place at the time of the issuance of the writ. The 1, has i
pursue judgment and when judgment m.thelr fayour 1s granted, forfeiture (., iy
upon service of the proceedings.” Following forfeiture, the tenant has no | bt i mu;y}

the premises. A tenant’s use of the premises from that point onwards is onc of , (;, asse

and they will be liable to a claim of delivery of possession and mesne profits el r\:g
l

to the date of forfeiture.® The termination of the head lease also puts an end 1o al
t?®

inferior interests created out of 1 |
Protecting the reversionary interest. During the currency of a tenancy, g lm
has a cause of action for unlawful injury to reversion.” The injury. hofTl g
have a permanent impact on the landlord’s interest in reversion. The Pocceling
may be instituted without joining the tenant as a co-plaintiff.** Exampigs of injury
reversion are: structural injury to a house;* cutting down trees: " TdsCmin. holesgrds
spoiling the surface of land for quarrying or mining;* placing tfh:c“fb_uﬁd;-.uw ol aasal®
on the plamntiff's land;* building a house with eaves which diseharged watcyont gr
plaintiff’s land;*’ pulling down the eaves of the plaintiff’s house and preventing e
rainwater from flowing onto adjoining land; removing-a"dam placed fer the purpost
of diverting a stream so as to irrigate the plaintiff’s fand;** pollutinga riyer by pour

{‘/0"0’ ] "

*  Elegant Profit Lid v Chung Lai Sang [2006}”"HKLRD 156. «\ ¢
“ Kan Kam Cho v Kan Chiu Nam (FACV 3312007, [2008] HKEC 1807) (CFA). %,
ROy (20%8] S es Lid [1970)2QB 4

" Elliott v Boynton [1924] 1 Ch 236 (CA); Cah’!a;}fmperry Co Ltd.y KL Television Servic
(CA), Hill and Redman s Law of Landlord and Tenant, Ioosefelt".’(l.&ichxis. 2024), [4882). Hom
Secretary for Transport (2001) 4 HKCFAR 69. &\
Although, strictly speaking, the landlord’s entitlcment‘ngosscssion begins from the timc¢ ol the
right of possession or mesne profits relates back to the date of forfeiture. This is because the et e
relief against forfeiture, in which case the forfeited lease will be reinstated. o)
g;e;’; :’eﬂm Railway Co v Smith (1876) 2 Ch D 235 (CA); Official Custodian for Chariic Vst |
. i

Jackson v Pesked (1815) I M & S 234, 105 ER 88; Hosking v Phillips (1848) 3 Ex 168, 1541 R M) *“‘; "
Moor, Clerk (1850) 9 CB 364, 137 ER 934: The Metropolitan Association for Improvins the Dt
Industrious Classes v Petch (1858) 5 CB NS 504, 141 ER 204. 1 L3
Battishill v Reed (1856) 18 CB 696, 139 ER 1544; Rust v Victoria Graving Dock Co ( 1887) 367 ll) (AN
{vo: = ‘;’;',,;',’.'""" Urban District Council [1911] 1 Ch 393. See further Ehmler v Hall [1993] 1 17

ere damages were apparently recovered in negligence and assessed by reference to loss o /<!
-;:n;; v ngnmt Urban District Council, ibid.

elfer v City of London Electric Lightin
Cotterill v Hobby (1825) 4 B & C 4%5, Igfgl: 1181253) g e
Rogers v Taylor (1857) | Hurl & N 706, 156 ER I385
Mayfair Property Co v Johnston (1894) | Ch 508.

47 n“*e N
rviNewman (1839) 11 Ad & E140, 113 ER 327; Battishill v Reed (1856) 18 CB 0

Greenslade v Halliday (1830) 6 Bing 379, 130 ER 1326

¢ H.;'Jld-"l"

by .ls"- bt
had

15

19

06, 139 ER 1%
\

WHO MAY SUE?

o it and flooding land and houses with water.*® A structure of a temporary
cewage’ e ; a hoarding, does not give the landlord the right to sue while the tenant
such i)n s Neither will an ordinary continuing trespass, even under the claim
2 If acquiescence will result in the loss or the gain of an easement,

. way. . L
ht (::jlorz; can sue for trespass without being in possession of the land.*

The tenant in possession of a demised property is the proper
o eyict treSpassers. Tenants may sue for trespass no matter how precari-
P'amuﬂf " ncies are. /A tenant at sufferance,* for example, has the right to sue
ous thetr o nancy may be terminated by the landlord at any time without notice.*
3"h°ugh th? ° ffrtrespass depends on relative title to possession, the tenant in pos-
Sipc® Standl%@éir landlord for unlawful entry if the landlord enters the demised
session ma')-;wt Juthority of the lease or the tenant or when the landlord wrong-
prop mrw-l‘g'es the right to forfeit. Upon termination of tenancy, the tenant’s right
GRS 0 ceases, so does their right to maintain an action for trespass. If the
Of posse - onywjth;ut authority, the tenant, having become a trespasser, will be
‘.”"‘?“t Staysmce'edings in trespass by whoever is entitled to immediate possession.
SUb{ec;:ivll)ioBa; demised their leasehold to a sub-tenant is a leasehold reversioner.
Al ) mediate right of possession and, like a freehold reversioner, has

The ténant has no im . 0S¢ | Id .
no n’éﬁ’tf’o sue for trespass. The right is in their sub-tenant who is in possession of

(he demised land.*®

Possession by lodgers / licensees. Unlike a tenant, a lodger does not have exclus.ive
possession of the room they use, although they may have exclusive use. Possession
-emains with the landlord and so a lodger may not sue for trespass.

A licensee who does not enjoy exclusive possession from the landowner m?y none-
theless have acquired sufficient control over the land to enable him to sue intruders
in trespass. Megarry J, in Hounslow London Borough Council v Twickenham Garden

Developments Ltd, stated:

“It would seem that exclusive possession against the landlord as a test for the
nature of the occupant’s interest is not conclusive as to the occupant’s possgssory
Interest vis-q-vis third parties. The terms of an occupational licence may give the
licensee such a degree of control over access as to entitle him to the protection of

the law of trespass against intruders”.

et O s ot L T e e B T

“
& f‘:‘;’sv"nlcl:xsé Urban District Council [1911] 1 Ch 33‘
i O s Cont raving Dock Co (1887) 36 Ch D 113 (CA).
N e (1882) 20 Ch D 589.
W v Taylor (1832) 4 B & Ad 72, 110 ER 382.

& Lindsell on Torts, 24th edn (Sweet & Maxwell, 2023), [18-27).

“
T . .
hat is a tenant who, having entered under a lawful demise or title, Wrong

fully continues in possession after it
has endeq,

15

Ommittee ( L ER 270; Monks v Dykes (1839) 4 M & W 567, 150 ER 1546;
€€ (1871-72) LR 7 QB 90; Appah v Parncliffe Investments

425

10.017

10.018

10.019



426 TRESPASS TO LAND 3
DEFINITION OF “LAND” 427

-
-

ise, tis a question of factual nexus be

e to occupy is not affected by the

p s\'. 4 ‘s w

10.020  In National Provincial Bank Ltd v Ainsworth,*’ Lord Upjohn helq that 4 g
who was in exclusive occupation of the home had the right to pp,, - C'ledy

fact that the employee

R Ume th >l t after they moved into the , :
occupier. But “until her husband returned she had dominion over th * Tole op o \ety e emplgyers accommodation, as long
. : . s 58 e house : e employment within a reasonable time and that it was within the
could clearly bring proceedings against trespassers- . ang gf B )
| v 0.0.04
, y
. . s Ll
1o Th.e S 2 f Appeal in Englapd anﬁi'h“ed.“;]:":a".d’e':"e"filrpon Ple \ Duttoys )SSESSIoN cannot maintain a claim for trespass against the  10.025
a licensee in de chto possession has the right to institute Proceedings i, Vi : ) _,'g".. them.”” The termination of the employment auto-
passers. The decision went further to say that a licensee may instityte Such pr . 4 the employee’s right to occupy without the need for a notice :
even before he was n occupatlon: “edip 0 20 i ) .'{’.‘
3 s ) ‘
.f; 4."319 . : $ ﬂ
“In my judgment the true principle is that a licensee not in ocey -OW ) RSt Sr2tonto co-ownerseipg o

. . . anOn ma ’
possession against a trespasser if that is a necessary remedy to vindjcy. '3: J L
B

effect to such rights of occupation as by contract with his licensor he eNjoys
is the same principle as allows a licensee who is in de facto Possession .(0.
a trespasser. There is no respectable distinction, in law or logic, between the ;

 co-owner alone may bring an action for possession against  10.027
sen though there was no consent from the other joint own-
that any one of the co-owners, having taken possession, may |

‘against a third party.

g L Ay
- .1‘

sy

SN ers themselves, co-owners are jointly entitled to pos-
: : : : , ( > | ,’: nd and so neither of them can turn the other out.”® A co- g
10.022 Thg lncensee"s remedyz however, 1s reancted to only wha.t IS required to make.goy ‘ ion for trespass against another co-owner when they find
their legal nght.*' A licensee has no right to exclude their licensor op.any ' | cluded from the use of the co-owned property; or when'a
who has a claim to possession equal or superior to their own. A lice canng ses the co-owned property or part of it in a way inconsistent

3 : so-owner uses the land in the ordinary and nammbm
ch use, they may be liable for occupation rent.” Destroying

ﬂ

bring proceedings against bare trespassers if their licence is granted for thefurpose
access which does not provide for effective control over the land@ |

-
.
b
-
-

' : | DUrpPOS ilding it is not a trespass.” g

10.023  Aninvitee who enters on land on a merely temporary permi certain .‘, . r the purposc of rebuilding it 1s n P | fn:

such as to deliver goods, to carry out work or as a gues}"J essiony orthic kind Bt ' 30! A ’- :;

of control a licensee has, to enable the invitee to sue fi % '—,;{-;ﬁ, OF “LAND” o _:rd

B - i-:"-.- d . - ‘

10.024 Possession by employees. Servants or employee ter into agrecme S hvsical surface - 10.029

for the use of the employers’ premises. With or an intentio i \ extends both a:O‘t/ia;;;I"’ﬁneath ! ys +d G bh‘ il

that the employee be treated as a tenant, loyee is that of thel \;2‘} sfated in Corbet -

' .

e flaw is. that whoever has got the solum G Wh‘ é& _ |
swher of everything up to the sky and down ;o’ thd; : ek
finary presumption of law, no doubt, is frequently rebuttea,

oyl VOOEEEINN
’ .\. ‘.r.‘,

employer. The court will not construe ' pation by an employ®
of a particular premise which is 3 rmance of his Qmues |
Service tenancy, however, may in ci s where the occupation by &
employee is merely a matter of enience an requirement; of e
occupation 1s a fringe benefit or merely an. |
work better, provided that the employe

.'

e ,’4_; LR 10QB 422; AG Securities v Vaughan

o ol

hnstone [1965] AC 609; Norris v Checksfield [1991] 1 WLR 1241 (CREHEC

,:- A ‘ ) O
.a;;lepsstl . | The ‘fkugesr(Sihbr(:ludblllhi..;;"' z{ qug
1S 227, 142 ER 438; Hemmings v The Stoke e
! | nqyt ‘lli”ﬂlN‘Il.l‘.' ;g}

) W8
T [1965] AC 1175, 1232. ki L i gﬁﬁmmm & Fulham London BM&%"(“W - =
< J in Chan Hav Ling ' » T A 'I""u‘lldon Borough Council v Pilling (1993] 1 ino L1d v Faithful
WYY & . mo

# [2000] QB 133 (CA), 147 (Laws LJ) and 151 (Kennedy LJ); applied by Peter Ng

Lad (2021
(HCA 1286/2012, [2015] HKEC 1095), (36) and Walton Family Estates Ltd v GJD Services

88 (Comm). ST Bl1,120ER 1.
“ Manchester Airport Plc v Dutton, ibid., 150 (Laws LJ). . 'iHMA:mvll Smith (I8.‘>‘I;38s ]El& s g
‘' Ibid. Bt 1 C1505 (ChL 1Pk 0 o e (1878) 9 ChD 68
2 21124, [2008) EWH : ( -2 S
Countryside Residential (North Thames) Ltd v A child, persons unknown (2001) 81 p&CR ‘ m;"\?" ande ]80'“ of B ritish South TR i }é

Smith v The Overseers of St Michael Cambridge (1860) 3 E1 & E1 383, 121 ER480. /. ;76 Hertfor 53
Fox v Dalby (1874) LR 10 CP 285; Hughes v Greenwich London Borough Council [1994]
County Council v Bryn Colin Davies [2017) EWHC 1488 (QB).
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parsicularly R il LRy Dy7ithefact:that oth : e fixt 1g by their weight on the floor of a garage next 5‘:'_'-,',
tenements, either from there having been once a joint ownership, o f 0inia dtobef %, s S
circumstances protrude themselves over the site.” Om 05

i(f ‘to Hong Kong, with some statutory exceptlongz E

0!

. o F
al oils in, und'er or upon land or water belon {o the ﬁonI

ld

\L 1en thenr ownership and control l% |

10.030 In Bocardo SA v Star Energy UK Onshore Ltd,” 1t was held that that the ow Wher
surface is the owner of the strata beneath it, including the minerals that are |, be ?f b

there. unless there has been an alienation of them by a conveyance, at commop |
aw

by statute to someone else. ﬁ L]

| AL .J.r;w;
10.031 Land and fixtures. Structures affixed to land such as buildings are generally repyy, q M .h m 52 of the Annqumes and Mon ,,, ;f,t%_.-
as part of the land.” Normally, items permanently attached to land will not ¢y, , ' ) belong to the Hong Kong Government. T
problems. However, where items are less firmly affixed to land, the questio, ’“" N
i ons,theownerofwhxchnstmknown u'w

as to whether they become part of the land. Two factors will then have to be looky
at: a) the extent and nature of the attachment and b) the object and purpose of

annexation.

but was hidden in the land, belong to the ;‘_Qﬁ 5 3!
I o e "1 n |
~ )‘ Frirad \ "3?‘ 0. X,

10.032 Prima facie, chattels merely placed or laid on the surface of the land do not form ps | { wo of minerals under the land surface are actionable
R | 7"""” e with land. No limit can yet be set on the depth

of the land. They remain chattels even though their weight or use causes them to si A | terference

into the soil of the land.”” Machines standing on land but operated by electnc = pag tact %nable "

plied by some driving apparatus fixed to the land is not part of the7land if th P nd may be intruded by objects flying over the land or .
of the machines does not involve unbolting the driving apparatus.”™ RER B L singand-A iandowner does oty

nailed or bolted to land are generally regarded as annexed to land ¢ hey can b¢ ver e | " ﬁ -Qm ':;;r land because the public has the g% F :‘;\ | R

sion into air space at a re latively

space too. An Intru
the property right of an owner of land

10.033  The degree and manner of annexation are only some of and as ;_é'necwsary for the ordinary use and enjoymen& B
Intention has been regarded as a more crucial factor. *> r lt{”

land has to be shown in order for a chattel affixe \Q D _' b ."3 “apply to intrusive overhan

land. If the intention is to enjoy the chattel asa ¢ |

A collection of statutes, tapestries, panell

held to be annexed to the land since the

@m h . . " “. rl pRitS Rk
house or grounds.®' Tapestries tacked Q | " ircraft or balloons, bullets or missiles

removed with ease. On the other hand, items like keys or handle water pumps h:
been held as part of the land, as they are essential to the enj the land.” '

ging objects. As

D?Ve}opments Lid v Berkley House (Doé‘kl' s 4 ;

Il ¢
es befi ing nailed to the wa i
by overflying al .1 arises where there

statutes placed on a plinth, howe r eld not t be@ exed to the land.” *:i’ : , = f; olly separate from
piled up to form a drystone held to of the land,* whereds : | ir space by a structure placed or stand:

discarded in the yard by builders for convenieficé\were probably not.  [n Hong h™& e

of th
. 3 b the characteristics g i
air conditioners fastened to iron es be y the exterior wall of a ballroon 4 “& . The extent of proprietary " erests enjoyed by 12 down
craft or overflying missiles

. here air
slea ;It may be that, whe o certainty 1S capable of being

| s cannot be achieved ... bu
“al !:

© [2011] 1 AC 380, [2010) UKSC 35, [27].
" Minshall v Lloyd (1837) 2 M & W 450, 150 ER 834, Orient Leasing (Hong

292, [9].

G Ltd v NP
g B 059 HKDCLR 192; Orient Leasing (Hong Kong) Ltd'V

: Duke of Beaufort v Bates (1831) 3 De GF & ) 381, 45 ER 926. CDCLR 22. See, however
Hulme v Brigham [1943) KB 152, | (e Lid (1967) H e
614) | k Restaurant . unit was
" Memropolitan Counties Society v Brown (1859) 26 Beay 454, 53 ER 973. Sce also Liford s Case (! g e w # C(l;;,;gsfr;d :n which a free-standing aif conditinpies
CA) 1 5y
“ Holland v Hodgson (1871-72) LR 7 CP 328, 335; Berkley v Poulett (1977) 241 EG 911 § | | ‘ 20111 1 AC 380, [2010] UKSC 35, [27)
Eastwood (1851) 6 Ex 295, 155 ER 554. pe Lonl ¢ m[zo ] k) Lud (HCA 8748
" D’Eyncourt v Gregory (1866-67) LR 3 Eq 382. Sce also Re Whaley [1908] | Ch 615; and /" % \“ : meQB 479, Westlands Estates Led v Swilynn { |
2 .

Jield's Seitled Estates [1911] 1 Ch 237,
" Leigh v Taylor [1902] AC 157, and Berkley v Poulert (1977) 241 EG 911 (CA).
' Holland v Hodgson (1871-72) LR 7 CP 328.
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whole period of detention has been awarded. In an Aus.tralian case, the g,
awarded loss of rental damages, even .though the claimant did S“ﬂ‘ermam
because. despite the conversion, the claimant had at all times suffj¢; et goog,
ble to satisfy demand for hire.* Where the goods have been sold or dispose 14
converter, the hiring charge will cease to apply ar.ld the owner may recgye, a;’; |
damages for the loss incurred because of f:onversnc?n, which is usually the m"cm
chattel at the time of conversion.*! Even if the claimant never intendeq hir

chattel, sums have been awarded for a reasonable hire charge 2

CA 342.

46 (CA) "
" o09] HKEC "

“ Bunnings Group Ltd v CHEP Australia Lid (2011) 82 NSWLR 420, [201 1] NWS
“' Strand Electric and Engineering Co Ltd v Brisford Entertainments Ltd [1952] 2 Q 5
Equipment Services (Hong Kong) Ltd v Tonge (Hong Kong) Ltd (HCCT 56/2003, | 16)
China Rising Development Ltd v Pepe (UK) Ltd (CACY 105/1996, [1996) HKEC 3107
“ See Clerk & Lindsell on Torts, 24th edn (Sweet & Maxwell, 2023), [16-114].
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12.007

12.008

12.009

12.010

12.011

12.012

NUISANCE

of land and the environment. To that extent, nuisance interacts With

affected by, principles of public law. > 4Nd gy ¢ he i o ;ﬁ"’_ arn v Board of Trustees of the Tate ¢ "v{ :
: _— Syime _ | Aarl | eme Cou ,.,f ,_ 1fied avnmber f 4‘
In Hong Kong, flats in multi-storey buildings are governed by the terms e ma)  doing so, Lord Leggatt stat:d m&:ﬂcmlesoﬁ he Iz (Jf
of Mutual Covenant and the Building Management Ordinance (C, Of the AUISATE 1se of Iz m court my "u’i
p344) Amﬂf wyheth W f v\, causeda-ﬂlb.ﬂaﬂffdl mterf -n-v, V? '\w

nuisance, an owner of a flat can also pursue contractual remedies |

Wi Another aspect of that core > that -_.
terms in the Deed of Mutual Covenant or under the Ordinance, % o ““8 b ' pmmp > was th:

.
> substa tlallymterfemwmnhe dir G",._“

f
J
1

land. Sl g n tGIVQ rise to hablhty if the .. "'j“",_-;;:;gjr_‘;}'
e% tsqwnland» 1.3 J - -----_‘,,,} &3
nd le ﬁ e”. 'I'hemleof“glveandﬁke,s
(a) Definition and scope irnie 4},,' mBmmwell B consxdemdtlial:

PR 10D e T

2. PRIVATE NUISANCE

Private nuisance is a condition or activity which substantially nterferes iy (& \% mmon and ordinary use and occupation of land
ordinary use or enjoyment of land, and it may overlap with some other Lorts such 5 if 'f-', eniently done, without subj eedn 5 = i 7
negligence.® _ | nuisance the one mpm ,‘ 'u%};
In Leung Tsang Hw.zg v Inc?rpora{ed Owners of K wok Wing House,” the Court of Fin ' 7¢ T n ' - {l:e‘mb!:'?compmvemmn :. 1 :] ‘w )
Appeal held that private nuisance is concerned with the activities of an owner or serm h a rule may be indicated by calling it a rule of g

pier of property within the boundaries of their own land which may harm the ; ~ I i 15t

of the owner or occupier of other land. é | L. :

In Ng Hoi Sze v Yuen Sha Sha,* Rogers J emphasised that “the actiohdis gbt one i ce. } oﬁt  of '@ L i l;m%f _ ;,‘“gj""
causing discomfort to the person but is one which arises because the utility of the lang | bY mm iddef g.w y >
has been diminished by reason of the existence of the nuisance@ ‘ 1age

In Hunter v Canary Wharf Ltd,” it was held that private n;:@s consist

1

types, namely:

- ,' Poly + PO A8 A ¥ 7 ¢ nd Uy - ' ) ,“;;“—. NP :
',—f l."’..".. ‘:..’3. ,: g ;_ 0/ P .‘,.. .‘, " .-,.:“‘ 7 :« '~-;}:-~ '.‘"\ > r‘i.,;‘.-'r ‘.“,- ' .‘.
(1) nuisances which produces material inj e prope : ‘_ ' R
(2) nuisances that is productive of rt. > Water Co Ll O S A
vive ﬁn .asthe pnnclple of * asonaeUt

%& ability in the followin
X Adidood oqmm'

pnnci

. : ‘i e :' S L‘ > A -
can be a continuing or a Ci ﬁs‘lh'ﬁ if the us e 11754
Compromise between neighb anate nui 4 sl ofl o o his nenghbour‘s eﬂJ mer @ ;,,\
act of interference which affects the rights or the use and ¢€nJ NSEC .h'&m X

by owners or occupiers. In everyday lif
comfortable enjoyment of one’s prope
activities, such as noise and air pollution emitted from traffic on
smells and other indoor or outdoor activities of the neighbours. Th

ially in an urban setting, quiet & B ol - x‘ ,{_

ndif
a certain extent affected by surror i
the road, COURS

e court takes U

i - M
e. The ¢r! Ry ) o
view that one must endure some degree of nuisance from other peop! . m‘g“m : - f,‘aﬁﬂ. :
issue is when this nuisance becomes intolerable and/or unlawful. Lidiv o | ;’;Gmgjmm’ 3 Lk

*  Clerk & Lindsell on Torts, 24th edn (Sweet & Maxwell, 2023), [19.01].

" [2007) 4 HKLRD 654, (2007) 10 HKCFAR 480, 491.

* [1999] 3 HKLRD 890, 895.

" [1997) AC 655, 706.

' This distinction was first proposed by Lord Westbury LC in St Helen’s Smelling Co
Cas 642, 650, 11 ER 1483, 1486.





