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out the elements 0
available-

D. Othcr Torts

are amicipaled

ous liability O pn=no
out of breach of statutory duty; occupier’s liability,

defamation. Each of these types of torts will be d;
ive sections within the chapter.

{ the tort of negligence, the, e,

there will be discussion of several oty om hage
to have the most impact upon the Sﬂm
{ employers for the torts of their employ

@'spm )
‘ W

tcct ones self and one’s property

15¢ .asonable behaviour of another.! Negligence is
"6 yelessr lack of proper care and attention in performing
éﬁ: ersc
INISCAL

~TLIACL

-~ igent as a tortfeasor, even if that person did not

Q s of the act (injury to another person or damage to
VRather. the tortfeasor instead acted indifferently to (or,

5T) the consequences of his or her actions.” Another author-
d negligence with other categories of tort:

depends on the facts of each particular case. It may consist in omit-
ting to do something which ought to be done or in doing some-
thing which ought to be done either in a different manner or not at
all. . .. An act of negligence may also constitute a nuisance where it
occasions a dangerous state of affairs and satisfies the other require-
ments of that tort. Equally it may also be a breach of the rule in
Rylands v Fletcher if it allows the escape of a dangerous thing which
the defendant has brought onto his land. Negligent failure to main-
tain safety standards by an employer may give rise to both liability
for negligence and for the tort of breach of statutory duty. Negligent
harm to reputation may give rise to both liability for negligence
where it occurs within a special relationship causing economic loss,
and for defamation. Negligence liability may also overlap with non-
tortious grounds of liability under contractual, equitable or public
law principles.*

Legal negligence measures a person’s behaviour against an objective
ndard. As will be discussed in Section B of this chapter, if a person’s
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behaviour falls below the Objectiye
S

person belongs, that person s negligen, rd [°'lh

The court.m Blyth v aningham Wate l-egal'dlQS eg}‘ TORT OF NEGLIGENCE ||
legal negligence: “Negligence is the |, Orks C°(lz'}*‘

reasonable man . . . would dO, or doinmISsiOn lo dzﬁ”' determining the exercise of a duty of care Donoghue, the plaintiff in

reasonable man would not dg »6 Ltgalg Somedﬁng t\s case, became ill after drinking a bottle of ginger beer which contained
lleg[igenc W

tortfeasor’s state of mind. Nor does n ecomposed snail. Stevenson, the defendant brewery, produced this beer
; A egl; ¢ : |
1 : fd g€ to anor iy that the brewery sent the ginger beer to a wholesaler, who then sent
Only Cenam. types 0 dmage can result In 3 lhe, % » ginger beer to a retail store, then ultimately to Donoghue’s friend who
In a prior edmon, the authorg Wi neglig%\'chased the ginger beer fo‘r,_.. :Qnoghue. The plaintiff could not sue the
“Negligence as a tort is a breach of 2 le lnﬁeld ang ;fendant for breach of contract'because there was no contract between
: : d :
in damage to the claimant.”® Therefore gt]u;l tlot)' . :“:_il:“::u'f S;Z‘x:égin.&ecided the case in favour of Donoghue. Th
er to successful i . " copg " o
o ordls be ref : ly bnng 4 negligenc, actigp ,, Tt noted that the'gifiger beer bottle had been sealed at the brewery and
may also DE relerred to as a claimgng Or 2 plaim-'mi;s not opened tutil-immediately before drinking. None of the handlers
four elements of negligence in a claim agains, ) %this producf had' an oppartunity to inspect the bottle’s contents as the
be referred to as a respondent or a de endant)- . lorr‘tmlle was ;Qpéi__qile. The. defendant manufacturer of the ginger beer owed
 the defendant owes a du " uty of caré to Donqghu'e, as the ultimate consumer of the ginger beer.
ty of care 10 the lnjurcdwfgk&f{éﬁonabl.;c_;,(;aré“'tb ensure that the bottle did not contain any sub-
rather than a moral duty; N ). N ¢ n :
. ncewhich waslikely to cause injury to health. The court established the
* thedefendant must have breached the duty gfs. \ghbour prificipléswhere:
Yol €150UT PIIRCIP

victim who is bringing the claj 9, |
o thewvictiring 5 dga B cow ‘ The rule that you are to love your neighbour becomes in law, you
€ vicms 1njury or mage must beeased b)'[b‘.;'“ must not injure your neighbour; and the lawyer’s question, Who is
of the duty of care, 1.e.. causation;‘and . WMy neighbour? receives a restricted reply. You must take reasonable

* the victim must suffer iniu rdar ) care 1o avoid acts or omissions which you can reasonably foresee
J l')'O WHIAgE. "~ would be likely to injure your neighbour. Who, then. in law is my

neighbour? The answer seems to be—persons who are so closely

We will now review each.of'these dememsw uy;  and directly affected by my act that I ought reasonably to have them

: N\ in contemplation as being so affected when I am directing my mind
seclions. \ to the acts or omissions which are called in question. 2

A. Duty of Care N To summarize the principle set out in Donoghue:

N\ _ duds A duty of care is owed to those individuals who, one ought reasonably
The first element of the tort of negligence is ‘hf ;10 foresee, might be harmed by one’s actions
requires a person to use reasonable care 0 avoid s The manufacturer of the ginger beer knew that someone would

or their property. There can be no legal claim of 7 consume the ginger beer. Although the brewery did not know who

Is a duty of care owed by a tortfeasor to the injurtd " would consume the beer or when the beer would be consumed, the

Imposes a requirement to meet a S‘a"dar.d .0[ ‘W
The duty of reasonable care is to prevent injun

. another
Lo act) creates a foreseeable risk of harm 10  bes* Later, the court reformulated the principle of duty of care and sug-

The development of the common laW. ca gst5 1P led the use of a two-stage test in the case of Anns v London Borough of
the principle of duty of care in the following . Ju’ton [1977] 2 All ER 492, HL by stating that:

: 10
no general principle of the duty of care 11 ll:zmblﬁhtd”
of Donoghue v Stevenson [1932] AC 562, HL

cond¥'” brewery knew that the ginger beer would be consumed eventually
het™ Thus the brewery owed a duty of care to the ultimate consumer.




he question has to be approached i |
ask whether, aS between the aueged
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has suffered damage there is a G |
or nelghbourhOOd Sne l:at, o lhe e with a deposit-taking company on the government’s regis-
formcT, carclessTess On A P y be | y went bankrupt and the plaintiffs lost their money. The

the latter, 10 which case a prima f _,:‘
if the hrst question 1is answered affirm

consider whether there are any consj ,f .
iive. or to reduce or limit the scope of g the
to whom n is owed or the damages 1o

28 :
~ PR

ht to bring a negligence action against the Commissioner.

nost question . . . is whether in the present case the com-
owed to members of the public who might be minded to
| ga' money with deposit-taking companies in Hong Kong
| the discharge of his supervisory powers under the
1o exercise reasonablewcare to see that such members of
' did not suffer loss-through the affairs of such companies

jed on by -* s in fraudulent or improvident

give rise."”

Thus, under the two-stage test, t
‘he damage was foreseeable based on g re
.nd whether any policy factors might affe

nclude morality, sociology, economics
or administrative convenience. Differ .,\, .

ored according to different types of dam: ag
.owards the feasibility of allowing a du y

will be the possibility of opening up ‘,

courts decision will result in an inde .,, n
iiffs. and, whether there will be liability 5_/
policy factor may be found in the ca " d

Courts should be cautious wr 0 .
In the later case of Leigh and Stlhvan

1 QB 350, CA, the judge stated tk

pe of the duty of care owed by the
ined, in part, that “the two-stage
etermmmg the existence of a duty of
ed to a degree of importance greater than
than its author intended”.!” The judicial

rection in which the law has since been develop-
for the future it should be recogmzed that the two-stage

ns] is not to be regarded as . . . a suitable guide to the
of a duty of care.'®

duncil concluded:

le no voluntary assumption by the commissioner of
dllity towards the plaintiffs . . . It was argued, however,

)
own conception of policy, as it 6 101 €O
Viching of the Ordinance was to place such a responsibility
4N heir Lordships consider that the Ordinance placed a

to regard Anns’ case % ADISOS
test of the duty of the log “oNN mmlssmnﬂ to supervise deposit-taking companies
enable the court in every case. « I public interest, but no special responsibility towards

exists. Nor . . . can it properly beyreate embers of the public. . . . While the investing public

- approach to what the poliey ¢ ’") ly feel some confidence that the provisions of the
d 1 ”% hole went a lo e ‘dﬁ

ring upon the court a [ree hand K 8 fact of ve: ong way to P‘m‘“ ‘hd’ mﬂ?,? s
what limits are 1o be set.”” e ervn ”‘W““’m“’ gundnesy ol ﬁ'li '

- . -‘ ] B e B
- r &>
é e - - ¢ - - e . N (S o -q
’ . l;'llxu.“\W [ ‘[ \w"_,- ~
. ..‘- . -
) , - . . ~ '- »:. ',' el
e J ’ o g -

_?g}- ;s’* - " v,. ¢
A lew years later, lhe*' Tiv) gly &"Ji«if inable to accept the

o Aoy Gnera #RR eliance 3 ap, in all m,.r ances,
.G o - tlrn3f’f\:(ﬂnﬁ(7caJ775kJ’ft.u«ﬂ }'T-Hﬂ \;\?afl]'r‘t(‘u‘:'““":‘*‘x‘.—
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The case ol Junior Bogks Veitch; i
pecovery (0 ISIANCES D very tloss PrOXimgaz| Iy,
ance on a defendant’s skil]s 59 The ry i, i.‘). 4 ‘;
loss has been expanded 1o incjyg, Pure egc:)mn oy 4
conduct, as opposed to negligen, Slateme, n?:m“&-

. 159 ™
allow recovery for pure economj, loss Wher (i
ant has assumed a responsibjlj

vomey'® Defences to the Tort of
of a duty would be fair.”9 P G 5, Negli%nce

O
A\
2

X

involv l@
rom th ct. In a @ case, the burden of proving liability is
r than%minal . The injured party in a civil case must prove
1e elements of t Qof negligence on the balance of probabilities
I Xhe is lD-jured victim has failed to prove its case and the

is fre iability. A tortfeasor may raise a defence which would
che 0 ér from full or partial liability for the injury caused to
’\O ictim&ces available to a tortfeasor against a claim of negligence
1ainl tributory negligence and volenti non fit injuria.

Il that tort la a civil case and a criminal case result-

, if some contributory
art, the victim would
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d that:
; ( )DUI’( state
: f)f neghgellceﬁcxl%*
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Where any person suffers g
fault and partly of the fau)y
damages recoverable ,
thinks just and €quitable hmbe Tedy

responsibility for the damageng Tegarq

-
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Qm%

pposed to the objective, reasonable standard required in (contribu-
negligence.”'* In Bowater v Rowley Regis Corporation [1944] KB 476
and Reforn

y “willing” unless he is in a posi-
de tion to choose [reely, and freedom of choice predicates, not only full
% knowledge of the circumstances off which the exercise of choice

, S0 that he may (be ablé to choose wisely, but the

absence from his mind of any“feeling of constraint so that nothing
’ ‘ | [ hi 1] 13
when Contributory negligence ic 3 shall interfere with the freedom of his will.

cludes that this determination hastwo {acw:‘ J
ness. The court compares the injured pan mdg;c,?r:sr;( 15
conduct, measuring their 'YCSPCC“"CM ; |
1
conduct caused the damage.

mean?
_ injuria is translated M, 4 itin I . areness of 3 ¢o
Volenti nonﬁt}lln)urlﬁ le injur)'s Volent! Eaﬁ’m“.s accegp . “eghgence does not s
consents to the risk o T L gl liabil; i
s 1 it.? 1f a victim knowing) B xetuan? tor death or
partys lawsuit. : ligence, ™ Xcludable, 1y,
of injury by the defendants ncé |
lor any loss, damage or mJur)'; S
narrowly as courts are reluctan
compensation.!! W
The tortfeasor must prov ords, ! e " Yy
to the risk of injury. In other wture of the
of the risk, along with the N4
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Other Tortious Liabilities

1ere are various other formsJ/of\tortious liability not based upon the
ighbour principleé laid down in Donoghue v Stevenson. These include:

) vicarious liability

) breach’of statutory-duty

) employer’s liability\to workers

){ oceupier’s, liability

Y\itisance

P trespass

) defamation

>will now discuss each of these in tumn.

Vicarious Liability

Icarious liability is legal responsibility imposed on a person for the torts
others, regardless of any fault on the part of the non-tortfeasor.”!
arious liability generally arises from an employer and employee
ationship and is conceptually similar to strict liability in tort. Under
arious liability, an employers liability does not depend upon the employ-
-personal fault. Rather, an employer is strictly liable for an employee’s
jligent acts performed in the course of employment.2 Here, vicarious
ility is not based upon a duty of care personally owed by an employer
an injured plaintifl. Instead, liability is based upon the employment
\ionship between the defendant (the employer) and the tortfeasor (the
ployee).?

Thus, an employer’s liability is completely dependent upon the
ployee’s liability. For an employer to be vicariously liable, the primary
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tortfeasor (the employee) myg; .i <&
coexists with the tortfeasors llab % ;
liable, then the employer Cannot

emplo)’er VlcanouSIY liable does 10t ¢ yuse in Causeway Bay, was being re-fitted . . . The general
the emplo}’er and the employee e | d a main sub-contractor for electrical and mechani-

q’ \:

will ' X - d the
of tortfeaso ..a s main sub-contractor further sub-contracte
llablllt)' 2 be dis ‘L\\' ' n work to the first defendant. According to the first

The requlrements for Vlcano 1s | 4 pomted one Joe Wong trading in the name of United
e the tortfeasor is hlred by the« s agent for such work. Joe Wong on behalf (:lf zlhef ﬁr;t
e the employee committed the ib-delegated” part of the work to the second delfend-

(- defendant says that he sub-sub-contracted work
 the employee’s tortious act w ”b ir efendant and so he (thé" cond defendant) had no
employment. %ﬁ

OTHER TORTIOUS LIABILITIES 39

 ;'~,.: th the workers like the plaintiff. The third defendant

at the material t b-sub-contractor. He (the
ant) merely su%ﬂ the workers like the plaintiff

This act may be either exp ess] ly c at site.
: ' ;,, I 1l the contractual relation-
careless or mistaken. Unless Oil Lt the | efc‘%.;ams and\other superior contractors.
ful way or an unauthorized m 0 s{ ' | ) an“’ old f ephoned him about work

employers Instructions, will ca < * ’ He wen:m reported to the third defend-
4 fed the third deféndant as the foreman. It was the

tortious act is incidental or ne ce€ssar it who harfidedshim wages in cash twice a month on

The prohibition of an act does r | lamuf%no dealing or knowledge of the other
the scope of employmem An ¢ { c 1til aft ccident. It is undisputed fact that after

forbiddi i N ;} ar defendant filed a statutory industrial accident
orbiading any negligent acts ° Ass Jwith the Labour Department. This Form II is the
A prohlbmon 1S only effecnvelf a ployer must file on every industrial accident that

depends on whether the prohi -»1 oc 0 a worker under his employ. After filing the report,
S e first defendant twice reached a written agreement

(an act which is outside the :ﬁ > ilf on the amount of allowance payable under the
within the sphere of employmer mpensation Ordinance (Cap 282). And the allow-

employmem) In other WOtdS 0 the plaintiff as agreed.
instructions, the employee \ ,,n
employment if the mstrucnons
employee’s conduct is merel
authorized act which is sum '*
will be vicarious liability.”
Whether a worker is" "
will determine its employ O
affected by the worker’ a tions.
employee or as an md endent
parties involved.® Thls : ‘

matters further, neither the second defendant

lendant is covered by any employee compensation

1 e first defendant took out compulsory employee

nsurance; but because there is evidence that the first

ontracted work to other parties, the insurers of the
ythat the plainuff is coveredbythemsutanceof

‘J.-o':-u.- ‘- NI e T ‘»-.:tur »
‘ m‘wd N
.‘ -

S e VO R P CILEEEt .A ==Y
- K‘.\W - . 4 A
._,‘ 'Q\ "‘ /' a c' \‘ .
B N TN :
'..’ ‘4!’"‘}' "..\ lcbv
- a 7.‘.. - -

.
[] e
.

lb.-
’c.‘--—.’\.’ "J*&.—J-?A.u
Y ! L.. :‘l.“_"'.]\ '1
e .{:.,-
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i. Employee or Independent Contl'acto
X

Traditionally, an employer ang an
master-servant relationship. Today,
o as an employer-employee el it
the employee provides services

en\.pher -
this alhljy;

OnShip, Th
T labOur : h

An independent contractor s employed ,
An independent contractor proyides ; paniﬂdenq,\,
from outside the employer's OTganizatiop c:‘l"b
for which the independent contracgy is genrn?;“n
There is no general obligation 1o serye the cmwp:

contractor’s performance of the assigned task pey, .
employer’s supervision.

ii. Criteria for Determining Status

There are several indicators used 1o distinguish b
and an independent contractor. Despite these i
the parties’ relationship is not always simple. Severd iz
strate the difficulty in classifying a worker as an iz
pendent contractor. I
The first of these cases is Mersey Docks & Hs
& Griffith [1947] AC 1. The court used fhenn!

parties’ employment relationship. Undenhis et 2%

relationship exists if an employer exercises C°“"°lm’?;
do and how that work is to e done. Where lh‘mr
IS 100 technical or skilful for an employert‘oﬁ‘m:
the control test determines whether the mph?'¢$;
control. An independent contractor rc!alfonSh‘Pd‘
assigns a task to a person but has no right
which the work is performed. Mo
In Stevenson, Jordan & Harrison Lud v

. gl

L TLR 101, the court used the integ’a"on‘u:c‘hz::
. . n

Zation test, [d\ﬂpﬂ":.

o ! uon
ntegral part of the employers orgamz“con
AN accessory 10 the business.'? Under 3anmuoﬂ
> €mployed as part of the business '

isonly one“employer, t

TIE 41
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the business hut is only sup-

iversal Paper Co Ltfl .[197}?]
he considered in determining the

wer to select the individual to
whether the selection is made per?ona]!ll?' bl)S'
’ h the employers agent, the relationship
e/ ploges WL loyer-employee.
Hkely 0 bt o5 e the power to dismiss a person,
P of dismissal: if an employer has.the p et
qwer er is more likely to indicate an-employer-employee relatio = p
2115 ILc;vzlation: if a worker ispaid periodic wages or a salary V\.fth h.ls
c:lTulated by reference to,piecesvork or time worked, th.e rel.actllons nlE
is likely to be that of an employer-employee. I.f a worker is paid a cz
mission or a lump sum, ‘the worker is more likely to be considered to
be an independent<contractor.
Performancerifatileast part of the work is performed by the employee
alone or independently, i.e.,ifa worker could delegate the entire per-

lormance of work to agotheér person, this would indicate the existence
of a contraet for serfiees:

Exelusive services: am em

ployer has the right to demand the exclu-
siveyserviceswof its«emplo

yees. While an individual is at work, if there

hat person is likely to be an employee. If an

individual sim ultaneously works for several emplo :
likely.to.be an inde ploy at person is






