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DUTY OF CARE

Duty of care serves to carve out the boundaries of ligh; ity iy
epli

who causes injury will bear responsibility. Only thoge foung Blngg. (
be answerable for any damage caused. Y Owg 4 d | gy, tammatcd by a decomposed snail. The p]
: 5 Uty Of . *™ mm]y on p alntlﬁdmnk SO

Duty of care Is an 1SSu¢ of law, and as such carries Nfluene Carg " P hefore discovering the decomposed snail and became 11l She me of the ginger
bear this in mind in deciding cases about duty of care. Ty J "y Precede, . beet acturer Of the ginger beer in the tort of negligence, The dcfe:udCd the defendan
implicit in the determination of this 1ssue. e pnM dl © Juy, " |ued o a preliminary point of law to have the action struck oyt 0 tal:It ey

: T o) | n ,

As an issue of law, 1t 1s open (o the defendant to apply 1o | lncru,.,:: app ircumstances, a manufactur.cr owed no duty of care to a consumer tzrl:,“f‘ls that, in

decided by the court before trial, thatis, in a pre-trial ingey HIVE (he duty ¢ | was cuccessful. Lord Atkin, giving the lead judgment f ¢ plaintifs
. . al interlogyy, Y Ol cap, ap ecessary, in establishi or the majority

the action struck out. If successful, there will be no triy M: "Pplicay;, iy (hat it WaS no longer neces 24 shing a duty of care, tg Identify 3 f; "~
care cases were decided this way. VRN of the lead;, it similar pmwdent as authol_' ity. Rather, the key was for eseeability. The correc? e

Duty of care is often explained in terms of relationshi ® uy chould be 10 ask whether, ,'ft.he defendant’s activity is carried out negligent| s
Sile ; . SNIPS: was the uch as the plaintiff reasonably foreseeable? gently, is harm
injured by the defendant’s carelessness in a sufliciently ¢ ¢ Dlzumm"“h‘ (o persons 3 :

: OSe r .
defendant such that the defendant should be made respong;p) \" 'Ll.lll()llship A “;I“:. + vou are {ENNGour neighbour b |
might be thought (quite reasonably) that such a question | Clorthe harm o, The rule thaty , ghbour becomes in law, you must not in
a question is Cauggg: . hboufs.dfid, the lawyer’s question, Who i - Injure
b that the plaintiff R : S unnecessary . h our neighbours wyer's question, Who is my neighb .
enough that the plaintifl was injured by the defendant’s ¢qy ¥, and o | k ghbour? reccives a
. S carclessnesg. it estricted reply> YOu must take reasonable care to avoid acts or omise; .

holding the defendant accountable. But the tort of negligence e " Order g jyq, ¢ carfrcasonably foresee would be likely to in; P
wa ,AS d . : . ; 3 C NS NOL evoly, o yOU : P . l'ljurc your nel hbour.
t g = statf byt Esl:‘er hldR in Le Lievre v Gould [1893] | QB 49 e m:I“.d I thy ihen, ifffawis my neighibour? The answer seems to be — persoﬁs who a\:,eho’
0 be as negligent as he pleases towards the whole world if he gwes 2 d‘ WIS enty)gg closelyand directly affected by my act that I ought reasonably to have the G

From. the bigger per§pect|vc of tort law and the legal svsiem duty lu.)' 10 thep, contemplation as being so affected when I am directing my mind to the a Itn .
key device through which the flow of liability and the ranue of l’.fm ‘) ol Care iy, omissions which are called in question. e
the tort of negligence can be controlled and in fact rcxtrigtcd A “Clltd Interesis ¢ ‘

. ? . . S SllC]“l‘ = . § .
to be a changing CO."CCPI and can only be defined by relerence o currcnlS i, LordA‘tlQnspronouncel?lent oA to.be known as the “neighbour principle”, because he
pronouncements. This has been particularly true after the UKSC decision “:‘R,leb&czal mnalogised the duty relationship as being one between “neighbours”. However, it is better
; ’ (00iys, ’

v Chief Constable of West Yorkshi : G Understood as a relationship built around the co .1
places in this ch tf A rkshire Police [2018] 2 WLR 595, considdéred af Vanou Home Office v Dorset ‘;’acht Co Ltd [197 o Ofl'easor.mble foreseeability of harm.
chapter. Any attempt to try to reduce the duty ofecafe 1s8uc i g 7 L1970) AC 1004 reinforced the importance of
cboents liowsie s timative 'is bound to mislead. What can dhc auud: “L] 0 sn;:z: the neighbour principle as the key determinant for duty of care. The case involved
ad. at € rréed 15 that in th ight outing t island b

commonplace cases where the defendant’s wrongf : o D g to an 1sland by a group of seven young offenders (borstal b

73 glul conducidireetly causes physd der th . & rs (borstal boys)

1 e dar . ' ausces pm under the supervision of borstal officers employed by th

is.l:;)l' - thtlge, a duty of: care wnl.l almo§t always bessecoghisced by she equah The officers went to sleep, leaving the boys ?ms)llx crv)i'S de defet:\dam Home Office.
y In other cases, that is, cases involving other forms of damage \forinstane P ed, contrary 10 Home Oftice

i guidelines. The boys escaped, b | |
s . . ' ped, boarded a nearby yacht, start
nomic loss, or.cgsegwhemthe harm comes about in an unusual Way. that the cour with the respondents’ yacht, which they also b);z)llrded and ;:n::;ee; g’ll‘[}]\ee T':jpi::clif:t:

, Allhough ‘pm' tiot: g::i:;:'g teh:c:’( : tﬁ::?te oif; : idnt:l) :-)1 la ;:L x..‘ i Zl:‘c: ::li},l,:;l:: Oﬂi.ce for damages in the tort of negligence. The Home Office applied
B N0 10 s Qs s | copie oty of o st <o, The appleation s dismisd,
mmmddﬂﬁ h the co }sfﬂle facts present tl?:ml:eljv(:sl iccordi;g to family 50 the Home Ofﬁu:Z : fcar? LGt e app.lic.ation. o dismsied; 400
thm&%%wae d:es not re ire fresh ‘comidcralion. Indeed largely on the stren tﬁpefat;d. I". the Hous? Of.~ Lords a Tnajonty‘ dlsmlsse.d the appeal,
in most negligence 65;&3\&“ ; qmr “ I watrix with 1 gth of the neighbour prm.cngle, despite the difference In the factual
DR hm-dbythe courts, the issue is not raised at all. o onoghue v Stevenson. The majority thought that property damage to the

aintiffs’ .
mean;ﬂ;sf nearby yachts was reasonably foreseeable, the yachts providing an obvious
¢scape from the island for the borstal boys.

5.1 ggNERAL PRINCIPLES IN THE
TERMINATION OF DUTY OF CARE Issues ang Questions

Lo J gome reasonable foreseeability concept very precise? As formulated 1n
o 4 ofl "oghue v Stevenson and as applied in cases since, it 1s @ very Open-ended
nd “w ;Oﬂcept With arguably very little content. How coreseeable is reasonably
| Troetn Chiang Ki Chun Ian v Li Yin Sze [2011] 3 HKLRD 727 (53.6:2

.11 The neighbour principle

Th ine po; -

dc:i Ssit::‘i':\g I;))omt t;c:r an understanding of duty of care is the English :a e
ono intiff an ,

0 a café, wh ghue v Stevenson [1932] AC 562. The Pla";:i‘:ﬁﬂ‘. The bott®

¢re the friend ordered some ginger beer for the p
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below), Bharwaney e
omission . . - if he msomb‘Y ores

hanntohtsmiW but does th

ordinary people as to the m(dyw
cvcmsorbchavxouﬁl.mleh\ﬂ)e of obje

n.‘.*

aSSIS(thejlﬂgc In makmg thls deteny um '.3 'o ]‘, ‘a *
reqmremmthaspmvedtob.em »u:-.,"\‘..
is generally casy 10 satisfy, gwenthaf b t

(2) The duty to drive with reasonablef car
‘) o ; ! ;

driver to other road users is a wel establish |

it has been held that the duty to. m “extends not T Oreover

yto
he drives the motor vehicle but w_hiﬁw how

| .parks " (Cheng Kin Ping y
Woo Cho Wing (2000) 3 HKCFAR ‘above)) and applies to hoy

the driver manages a post-accident situation (Chan Wai Chung v Ching
Travel Service (Hong Kong) Lid (HCPL 91422015, [2022] i 51

(4.2.1.3 above)), all explained on thulﬁxis of reasonable foreseeability
of harm. S\,

(3) Wong Rocky Lok Kun v Wu Kwoilmmh (DCPI 251412015, (2018)

HKEC 117) is a rare case in which the action failed on the basis of

the failure to prove reasonable fore&;?a vility. The court found th
a matter of common sense” it was

plaintiff would suffer psychtatﬂol. c..-.."” a result of th

surgeon having negligently failed to \“;n Ove a piece of \l
from the plaintiff’s wife's abdom n \, »' owing the de
S0 too in Hon Kwan v Zara As ‘ Lt 21]

gauze
her baby.

purchased shoes from the defendan ,;_i' ..}‘:_‘a- @ operly de-ma

would suffer psychiatric mjury}\ n, dilater

the defendant’s stores, the shoe 1.\;_ i

In a consensual search of the j-i}, |
(4) The duty of care in regard to prodt to tha piiBlic is not restricted

10 manufacturers but extends to '~ | | Q’l s who perform some

work on the goods, “including | ich's ‘a retailer of the goods

wouldreasonablybccx " .' 1 e ugudtodmsﬂ“”
goods (Yeung Man Yee and( h lip Sang Oil Compam

and Hong Kong Oil Companph [1988] HEE
46) (3.1 above). and ,‘;. ; “ ironme

Services Lid (HCPI 580/1996 ‘
(3) A typical €Xample of the o cou .:

3, wh
court found it not rensonably wa S "-':J e Wplainti@
anot

f

requirement can he found1 3 Lil
12012] | HKLRp 916, a ¢

¢ court found that the* “‘n -
and there were '

lﬂadc e “: ne

e

onably foresceablmme

SAL pRINCIPLES IN THE DETERMINATION OF DUTY OF CARE
GENE

.‘t,o

- toaccess the toilet, particularly in pitching and rolling seas,

-

,',‘.""“Q- q J,,,uu Chan explmed‘
e " onably foreseeable by the defendants that by virtue
i q,, to which passengers of the Vessel are exposed
3 gefromCenmltoYungShueWan,merelsansk
' t{.-: ;. i .rs falling overboard if the aft deck is not adequately
o o ’ ﬂ_,l‘_\f,. srotected, or made safe. If an accident or the risk of an

* ' eeable, the precise way in which the accident
| ﬂ '?..:;' ot n.

A th;ch reasonable foreseeability has proved to be
““é\; y 18 psychiatric injury suffered by a witness to a
e M. dous accident caused by the defendant’s negligence
o “bele w). De also ensued as to whether death by suicide
- Aty consequence of negligent police supervision

fne tody, as opposed to prisoners with known suicidal

B e (get b«es v Commissioner of Police of the Metropolis [2000]
, { >f Hi ),and Orange v Chief Constable of West Yorkshire Police
R 736).
jcy was a driving force behind the finding of duty of care in
. ’ venson — the emergence of factory-based mass production
fipackaged food not susceptible of inspection and a consumer class with
ewW :“;"'?'f‘f_} j N egrowmg expectations. In the process, a principle for duty

oWas  introduced that would eventually have general application well
the facts of that case.

—

nnnnn

.Y

'&
are ,-‘gf local example of a Donoghue v Stevenson factual scenario
-',7‘; ';'j.-.:-.:’."}!' outcome, see Wat Ting Cheong Paul v Prosper Jet Ltd
7/ 017 [2021] HKEC 6026) (3.4.1 above) (liability established
njury ‘caused to the plaintiff’s tooth after eating the defendant

,,: .. d containing pieces of metal).
f “ljice v Dorset Yacht, the borstal boys and not the defendant

Off '(' inflicted the property damage on the plaintiffs’ yachts. In

e ,ease IS quite different from Donoghue v Stevenson, where

?]"' manufacnnrer inflicted the harm in question. Cases where
HLIS sued in negligence for the harm inflicted by a third party,
eone with whom the defendant has a supervisory or other

ions ";;" ~ special problems in the duty of care determination, as
ﬁl

€ proximity line of cases in the next section. TN

-— 4

“‘ ’f. -.'n'.-l-“'t

l

‘;!A dec;‘d: Of the 20th century, a view emerged in the highest courts in the UK
“him( 3 lLO"d Atkin’s neighbour principle, although of general relevance, was
“Hitable to settle (e duty of care issue in all negligence cases. Modifications
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xPe;ghbom‘P““c'ple approach would be requireg W

al, sometimes described as “non-straj here

ghtforwa"d", for j

: d
. live act, A, Nee “'her:%
red, referra : cord;

AN’

view, in such cases, a closer relationship would be requ
a term that Lord Atkin had in fact used in his jud
(o explain his neighbour principle. Moreover, in th
court would also reserve the right to take into acco
go beyond foreseeability of harm, namely, social

ese non-s .

unt less tangip)e %nn:afd Casey
1 )

ibility 2 policy and
and reasonableness before deciding the duty of care ISSue. S€hery] N0tiong o j

introduced n a series IOfHOllse of Lords deciSions, were tho::];ste funher requirc N‘Q
to contain the growth of the duty of care within Manageab|e limp be neces

One of the first cases to introduce this more restrictive appro:si,
v Attorney-General [1987] HKLR 1154, a decision of the l’rivc Was ¥,
from Hong Kong. The plaintiffs held accounts with a financia] iny t.COL.mci
that the defendant (the Commissioner for Deposit-Taking Con, >tution,
maintained on the register of companies pursuant to h PATIES) had placeg

¥ 1S ow
Taking Companies Ordinance (Cap.328). As a result of POWErS under g, Depog

' ' 2 o ; mismana e I
its directors, the company went into liquidation, and the plaintifs ﬁ)sTg,': :‘:d fraud by

deposits. Their action against the Commissioner (represented by the Atto

of Hong Kong) for permitting the continued registration of the company :‘;}"Genq!
bringing about the plaintifs’ loss, was struck out by the trial judge gy g ™
duty of care owed. The Privy Council dismissed the appeal. also findin A
of care was owed, interpreting Lord Atkin’s neighbour principle as havingacompos
meaning, requiring proximity in addition to reasonable foreseeability ‘of harm N:
attempt was madeftoideﬁne;proximity,' but the finding that the necess N
absent waSexp]ainedJ(mthe!)aslsof a number of factors: there #as fio intention ihe

leggslahonico' erT 1&% ers on the Commissioner such that'the €ommissionier owe
a duty to potential depositors, and therefore it would |

otential dep al _ to-dmpose,a commor lau
duty; the relationship between the Commissioner and of the public.who made
‘mi ﬁ'l"‘d‘hjﬁﬁ”‘ '!-_*.'P‘, sits was dists nt; .::E«E. T 1ISS10
ommissioner did-not e responsibilityrto individul
members of the pu 1ueht 1 J.‘? 38 it. &
The proximitv t Aated in Phe. Sk, Attorney-General Wi
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a COmpan,
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isHillsmother and sole personal representaive nov s,
f J:ﬁ’at,‘ c:lmmlng on behalf of Miss Hill’s estate
“m’}"v ence for inter alia loss .of expectation of life
* The defendant s sued undeg section 4(1) of the Police
ﬁ“ﬁ cer of any Pollf:e area shall be liable in respect of t
e g - der his direction and contro in the perfo orts
D nance of their functions. The plaintiff ip her stater:\m 7
,, u oﬂ‘e.nces committed by Sutcliffe before the death ofc ::li(s):
\Ls\ .-.rj.‘.‘.t the umstances.of each of these were such that it was
= b;; re committed by the same man and further that it
fesecable h * ot apprehended, he would commit further offences of
¢ naturg<The plez dings go on to allege that it was accordingly the duty of
the defe dant and all officers in his police force to use their best endeayours and
~ asonable care and skill to apprehend the perpetrator of the crimes
andsoprotect members of the public who might otherwise be his future victims

.‘ L: L&ﬁh of matters are set out and relied upon as indicating that
- the West Yorkshire police force failed in that duty. It is unnecessary 1o set out
these matter i detail. They amount broadly to allegations of failure to collate
properly information in possession of the force pointing to Sutcliffe as a likely

".'»m"‘_)\.‘ - <
e

d of failing to give due weight to certain pieces of information while

e . 1
”_‘l ”
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“ingredients beyond reasonable foreseeability of likely harm which may result
in civil liability

*“hﬁn\ﬁﬁ case falls broadly into the same category. It is plain that
";}.._.g_-,;,.}:a:jg‘_;,",;x stics which were present in the Dorset Yacht case and which led
“(1'\3‘" on of liability are here lacking. Sutcliffe was never in the custody

in ility for failure to control another man to prevent his doing harm
RO PR s g |

x\."n "l Miss Hill was one of a vast number of the female general
public wh might be at risk from his activities but was at no special distinctive
nskin relation to them, unlike the owners of yachts moored off Brownsea Island
-~ inrelation to the foreseeable conduct of the Borstal boys. It appears from the
. Passage quoted from the speech of Lord Diplock in the Dorset Yacht case that 13
view no lig b ility would rest upon a prison authority, which carelessly allowe
Heescap mm criminal, for damage which he subsequently wu?Cd’ 3 (l:t
HIEcourse of attempting to make good his getaway to persons at specia nity'
* ‘turther pursuance of his general criminal career (0 the person Or prope

i N failure
+1N0Crs of the : st a ] as rcgards
‘ S of the general public. The same rule must apply T i1 cese Of

pre ¢ rinal before he had time to resume his carcet
ed mﬁ al his identity and description are kn0.
Y of the wanted criminal was at the material U 1-blo. The
! that ar gé.t‘un or clear description of him Was ever aval

i

"
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. ) | . . i IPLES IN
alleged negligence of the police consists in 3 faily 'GENERAL PRINCIP THE DETERMINATIO

4 NOFp
o ol . re to ¢ 2 UTY oF
But f there s no general cuty of care owed to Individyg) mlsco T his 4 . arformance of its duty, and impos; s
by the responsible authorities to prevent the €Scape of 4 k.e,m TS Of the , . _qment’s PErC SEE POSING a duty

recapture him, there cannot reasonably be impoge
of care similarly owed to identify and apprehend gy, 7 tpe victim G5 T ibj
: Unknoy Oree from =5 nce given to Ms Michael was that the cq]
cannot for this purpose be regarded as a person 4 - OWN opg Y Gy e only BSSUTAIEE : would be
she was young and female. Where the class of po:esnpt?:llal- risk s o yales = . .iole is not one of police immun;
habitual criminal is a large one the precise «; . ViClimg op A, "~ 1con, the principie e, Mty from suj
P € S1ze of it cannot i, .. * Prtig, QUSE  ommon law rule of no liability for omissions
the issue. All householders are potential victims of 'N Pring; lar . general comm :

OWRN cus.
UpOon any 1. Ming

.

L

) nC| l -‘{(;t L
all females those of an habitual rapist. The concmsio‘:]“':abuua] b"";lea :ﬂ‘ect ‘: Tl
there existed reasonable foreseeability of likely |, e USt be thg ""th’ou ang .
Sutcliffe were not identified and apprehended, there is a;“cl\ 2 Misq ng_h
any such ingredient or characteristic as led to the Jigh; Sent from g, cas':

. It
in the Dorset Yacht case. Nor is there present any additi Y Of the Hop,

?Is th
e 0"- ty C court m“mn

- . Onal . iCe : g,

as might make up th.e d.eﬁcnency. The circumstances of thecraaractensuc Sugh .thﬂtWheill'ie t;h: tflefend?:tt;‘s nolt the immediate wrongdoer

not capable of establishing a duty of care owed lowards Miss :-: are therefo, p: :nt. . harm to the plaintiff muyst be establisheq,

Yorkshire Police . . . Ul by the West Special category of vietim?

proximity seems diminished or eyen not relevant i

Appeal dismissed. 0% 48¢ Was inflicted by the

s N ons s of Lords decisions in the

The meaning of proximity is unclear, as no judici its “H* establi mate that in such cases

s e » 85 10 Judicial definition has been att roximity car pe established on the basis of proof of reasonable

i eern ltntha:: un ;{) ?rft ,orull) slubsequent ca§es. Itis evident from Lordm ore: ufn; In tl'fe words of Lord Oliver in Murphy v

,L dstl; 5 mmd 5 :o lc:lreeseea ; rntzoof harm is necessary but not Sufficieht fy Bre ’] *Jc:l AC 39?) in “the straightforward case of the direet

Bmut e furth ; nnector betweer! defendant.and plaintif i y\J :g:l..-'...\d mJu;y y the .a.ct of [the defendant) there is . . no

waswquudecled.ded ey ey y req(;nre IS not clear, and in Hill the Proximity jsse , | (uj:{; | _the. ?res?eabl!nty b): the flefen.clant. of the result in

| b y comparison to and distinction from the DorserYachy case. Proximity rde _j i 4:’_;§t he IS In a “proximate relahc.)ns?hnp.wxfh the plaintiff’,

\ an usive oonoept and can only be understood through a-¢omparatiye N 2C( ?.«_u‘:;:s;_g'::g%“ '_;._:_.‘.lpglc, In such cases proximity is implicit in the
l of those cases where it was found to exist and those where,it.was notq e 10

=Seeac ility of hann.

;-;.C".\B(Vo:“ e

W’VWG?’“WC ofWat Yorkshire was appli ea-:"and. Boma O fice WDokset Yk Ihe proximit :}étion can arise in interesting ways. Consider the case

& "Id‘ g e e o~
Y S A\
ATy T Aty -

i -0 Hd distinguished in Michael v Chief Constablg of\South Wales Police [2015]AC piadoctoradvising a male patient on a sterilisation procedure. The patint
| 4 Ll?} °- A Woman, on receiving a death threat heérex-partnery made'an emergency < "",","l“%";,, ,';:;' g cuty of care, but what of his sexual partners? In
i ‘~."' ' lephone call seeki :':#:;’;d om the e graviy~of her predicament was , ;, .' ;,Dj@' .fr?gnancy Adwsorjf S.erv:ce [199‘6] I WLR 1397, the
mmunicated by the call LW.;_‘) | pOlicg;fOr&, and what should have ”L'M:A and the plaintiff, the patient’s sexual partner,

ecame pregnar %Thecourt rejected the argument that a duty of care was
wed '»HE«Q, future sexual partners. However, where the
alas l,t,_,_:hQ; ent’s spouse, the position is apparently otherwise, and
Aty of care has been imposed (see Thake v Maurice [1986] QB 644,
8 MClarlane vy Tayside Health Board [2000] 2 AC 59).

) Although a ho: "i:t'gli owes a duty of care to the patients it treats, including
SE W “,",-"?-':'.i".i.';;_:" éthe Accident and Emergency unit (Barnert v Chelsea
hd Key NIH é-?'pital Management Committee [1969] 1 QB 428, .an.d
UHey'y Croydon Health Services NHS Trust [2019] AC 831), it i

! .
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Walion regu

] g poli endance at her home withi
assified @ 1€ requi a response within 60 minutes
1€ won 'M stabbed to death by her ex-pari<t
rike 0 ";.'negligence action was dismisdbz
speal, and by the Supreme Court, ind>-
it ;j-;f( “ mant’s contention that the polie
jare, or ought to be aware, of a thre®
S or members of an idmu.ﬁab*r
‘and did not involve the kind
vate law duty of care, ¢
ol ‘o" erpenlous Slw
articular potential VU™
, :L"é}“_)’:k' r, it W2 It

/&

W

& ise Where hospital facilities are provided in circumstances w’hene the

Itis admitted under the care of an attending doctor who is nenthe.r the
S9Y€e nor the agent of the facility provider. The doctor alone \.Vl" be
esponsible for his negligent medical treatment: Cassidy v Minisiry of

'
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;ﬂxﬁ, _ , H‘ZSKB#343 and Roe v anﬂy OfHealth [1954
" Thispos m;sb:oadlyoonmstentwuh the proximity requiren, 2 Q

R ;:;..,. - m;muon- However, and not surprisingly, a duty wij beem d;w
,.‘-.:-:;-.;3».%}-": ,m ital rega ing the provision of facilities, and the conduct ofo“’ed bYlhe

e lved in the treatment of the patlent, and this dlny wiﬁly h%iw
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. : :;:P A m actof discharge of the patient: Luk Mary v Hong Kong Bapi CXteng
~ (HCPI 151/2006, [2007) HKEC 2312), ! Hospigy

;(5)11:& a hospital and its medical staff owe a duty of care (g
" .uncontroversial, but does the duty extend to the hospital’s noP tients
3 Amg to Lord Lloyd-Jones JSC in Darﬂ[ey v C"Oydo medl(:a]
2 ’ ? “ NHS Trust (above), a case concerning misinformatjo, :: ealth
W by‘ he,ﬁmdcnt and Emergency receptionist regarding the ¢ Vided
Ve 15 - -~l=‘-“—"t1m0 before treatment, “it is not appropriate to distinguish betwee
ally qualified profwswnals and administrative staff ip detern:
B re was a duty of care. That distinction may we|| be h:';';g
xelevant decldmg whether there was a negligent breach of duty: ey y

~ the degree f slnll ‘which can reasonably be expected of a persop wﬂl be
o MY_*“’ depend on the responsibility with which he or she i charged”

gile2s t&ailairé‘ne other than fhe patient (see eg Palmer v Tees Health Authomy

é 7‘5'\- - > ¥y

[2018] HKEC 117) (2.2 above)). However, and with posgibk

Q'f 'F(“ " QO

'-,"'i-g;;;iy pated Covid-19 litigation, the position in Hong Kong

VVVV

i 0y

'\«a

—

in the defendanthospital
om hospital and retumed
have been exposed to the
ted SARS mfechons on the

treateda.l n the event, he and
ARs and died. The

o infected with SARS
igence. The defendant’s

want qf a duty of care was dismissed
K ,,,(  at Jeast, «]ocal circumstanc®

h ;( ncept of family in Ho"e

fo ,aurologlcal conditi
g_,u d u ic, was rele
| \u "m gthat he

: 3 o 9
> . . - - ; \.0‘_! v, LR,
r ’ ' 2 - T '
. : > ' ’ I 1 » a1 N ‘ ’ '

/‘

r"’ll ‘. l ¢4|

f ,  ‘
: SN et

é{ | Were\ infected

is generally understood that, leaving aside the sterilisation cases (see
para 3 above), a duty of care is not owed by a medical service pmwh\

QR P1, and Wong Rocky Lok Kun v Wi Kwong Suyn (D)

R m: ; ' be d m* ot ":least where infectious disease ig-eoncemed. In Lut<
Mary v i ‘if'.')_;',g "m Baptist Hospital (above), the: plamtlﬁ"s bromf:)

A !—“ w ty mment in Michael v Chief Constable of South Wales
)k .u.“ e:form of assumption of responsibility was arguably much
or thar n in Hill and for that matter Yuen Kun Yeu v Attorney-Generq|
s ”r(} i;”’telephom: call, the defendant had knowledge of the victim’s
ie el "L and gdextook to pass on the information to the local police
00 U' @ bord Toulson found no assumption of responsibility:
Rty y a8 which the call handler gave to Ms Michael was that
vouldpa: s on the call to the South Wales Police. She gave no promise
3 HKJ AP theY would respond. She told Ms Michael that they would
d asked her to keep her phone free, but this did
or instructing her to remain in her house, as was
ael’s call was made on her mobile phone. Nor did
*s inquiry whether Ms Michael could lock the house
ou 1,. p ad smg or instructing her to remain there. The case is very
T '1 ﬁoni’Kent v Griffiths [2001] QB 36 where the call handler gave
| assuranc&s that an ambulance would be arriving shortly. From
hie that the issue is extremely fact-sensitive, and that on slightly

. ,\ r':; _’ sts, an assumption of responsibility might have been found.
AT ,l : velopmenthKcaselaw suggests something of a breakthrough
i negllgence liability, imposing a duty of care on corporations

for injury and ‘damage caused to foreign citizens by the corporation’s

" 1dlarles industrial operations. This form of liability has been

el eC by the UK Supreme Court not as vicarious (see Chapter 11
De )_.{5*‘3' 5 a direct duty, based on ordinary negligence principles for

iability of a third party’s tortious conduct such as was found in Home
v fﬂ [set Yacht. In Vedanta Resources plc v Lungowe [2020] AC
'f--? .8 C se concerning personal injury and property damage caused 10
“ilizens “f' Zanibla by the UK-domiciled defendant corporation’s Zambian
subsidia %Lord Briggs JSC stated (despite not citing precedent) that this
otar {_:_ category of negligence liability, and as such can be deade:
n the bas f ordlnary duty of care principles (se€ also Okpabi v D‘”?D
hell | 'f’*- 021] I WLR 1294, and Hamida Begum (on behalf of }
il Mollah) v Maran (UK) Ltd [2021] EWCA Civ326). .

> "’Jr tor of a licensed restaurant or bar stand in suffi Cltel?
e ”“'f? vpatrons to ensure they do not become intoxicated to te
| thers? That 1
of .' 1113 a risk to their own safety or the safety of 0 y
ed upon an
éourts in other jurisdictions have not always a8 [nstance
> the ‘S'“' 8}' require decision by the Hong Kong Court of F u'zs; HKEC
8hih Teng v HKCC Dotcod Ltd (HCPI 879/2018, [20 1

), \*”W tly in the interlocutory stage).
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513 Justice and reasonableness

s with proximity this requirement came to be introdyceg
:sﬂftlhaterdemdw of the 20th. oentury., as a further mech
care and the expansion of negligence liability.

In Marc Rich & Co v Bishop Rock Marine Co [ 14 [1996) A )
were owners of cargo being ca.rried on the ship Nicholqs H
shipping coitacs) ICOTpOTating the Hagte-Visby R (g o1 f gy
terms). A crack developed in the main body of the ship, .
requested a survey from the defendant classification .. € ship
ship’s seaworthiness. Initially, the defendant recommeng

permanent repairs, which would require unloading of (|,

Oover a

: S€rie

~ONtaip lhe:n:
of

l) the :
Under bily plamtj&

shlp Und

; : $ € cCargo. T ,
effected temporary repairs, and with this the defendant 80. The Ship ¢

. TR £ ’ : reVel’Scd their
recommendation and declared the ship “in clasg” (Seaworthy fo, th Carlg

¢ Voyagy

d san
efendants i, negli o

Shortly after resuming the voyage, the ship developed further cracks an
a loss of all the cargo on board. The plaintiffs sued the d

The plaintiffs had a contractual remedy,
undermine the negotiated positions of th !

by the defendant surveyors in this case.

Lord Steyn concluded:

ance with the bargain between
rnationally agreed contractual
s e OC U d unreasonable towards classification

1ably bec: chey act for th collectivewwelfare and unlike shi

> FI€Y would not have the benefit of any i tion provisions. Looking 2
er from the !.;é,‘}ji_gji gwof cargo ownek,* e existing system provides
rotectior f-(.o;?_?fxif Rules or Hague-Visby Rules. But thal

ESEaN | N :.”,:'.‘.-,_-' 2 A 4 ° »
SEESuch rules and by tonnage limitation provisions. Und
ny'shortfall is readily insurable. In my judgment the less

-

-l

SCOgnISing a duty of care. It follows that I would NJ;
nsel fi i:".?"‘fi«..?‘i owners put his case. For

. o\' "::-’-“ -.-

: - . -
! :‘ L™ * l, ’

" w i A8

! | o (k
A eia laintiffs o0
ild have found for the p s

0ss. In his view the cis°
181 ;-':2 ] “ -] ., ximity’ and Jus
T

' A‘ HA"\.:?- ‘::’ii _ ﬁ

, % Ting ‘Coatlng & Finishing Factory Lid v Waa
N 14 HKCFAR 14 (for facts see 5.1.5 below) Bokhary

' R anvisic tice and reasonableness n

for grounding a duty of

S ;—_;_.;:;‘E"{ﬁj.. g a'duty of care. But, as pointed out i

eds 2012)48, ‘considerations of faimess, justice

AR Be'employed to ground the imposition of a duty of care; either
cumstances where has previously been denied™.
th proximity “. Justice and reasonable
lay in the straightforward case where the defendant, through positive
hough negligent conduct, inflicts personal Injury or physical damage
n theplamtiff. In such cases, a consideration of Justice and reasonableness
part of the basis on which the law has arrived at the relevant

’. “}dReed In Robinson v Chief Constable of West Yorkshire
ice. ;_;t{ 595). Or, to put it another way, in such cases

ximity and justice are implicit in the reasonable foreseeability of

NESS concept has no role

. ) Justice and reasonableness is the third

¢ Ty 2 o
AT L,-ﬁ.\’ ,",

piece in what came to be known as
ipdrotaree-part test (with reference to the House of Lords decision in
» Ple v Dickman [1990] 2 AC 605, discussed below). In
ent decades the three-part test has been accepted by Hong Kong courts

:,;:L‘:-._-'f'-.ﬁ_‘:i_t‘_-};;"'; duty of care cases (outside of those involving the

.
B
-

- R o2
- p '4~f. 'd
o, Inausirie
’,. . .0

3

Fendant's direct infliction of harm). It received strong endorsement in the
. - J‘,“ ;,-..!'.'} 4“"{-(“: 2 Y

‘Appeal decision in Luen Hing Fat Coating & F inishing Factory
taan Chuen Ming (5.1.5 below), so much so that in Hong Kong Luen

» &5 the present-day authority for the three-part approach (see eg Wong
' Lok Kun v Wy

g0k Run v Wu Kwong Sum (DCPI 2514/2015, [2018] HKEC 117), So
SV ISKD Engineering Co Lid (CACV 41712018, [2019] HKEC 1683),

¢ ileng v HKCC Dotcod Ltd (HCPI 879/2018, [2022] HKEC 1576)
e\ and Wong Kin Man v Ma Tsz Wai (HCPI 133922016, [2022]

: o.", '1' l <
)Y . —! ..

- .
lr E o ‘"Q"-
. .
-

e

&1 "‘f‘.f‘.:"-}‘ a mistake to treat the approach as an operational
Jmula in O Y

L || uiree

v ,?&S“M parts. As emphasised by Bokhary PJ in Luen,

L

l\ >

“r;},- e of Lords decisions, there is no clear demarcation
' “"13':\1 l\’:q’“ﬁ’ .

SR o (and fairness: “They shade into each other. Both invo!ve
SSBMeNts™. And citing Sir Robin Cooke P in South Pacific

& "8 CoLtdv New Zealand Security Consultants & Investigations

.:A' -‘ ,
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DUTY OF CARE

> [, PRINCIPLES IN THE DETERMINATI(
O CARE

-
-o'-‘ .

'[VJI 2"2},ZLR 282 294 'Thel'e IS no eSCape ﬁ' Sl :., HI”V Chlefcomable OfWeSl YO’kSl"re
ula be used, the outcome in g grey are M the tru ‘ [1989] AC 53

determin ; dncml judgment” and that “[f]ormy,. ca: hHSe hag t;h"\
think m b ... é‘ “cannot provide answers”, ¢p o, of the facts, see 5.1 -2 above.

‘@1 es ,ﬁuu; f ." ndancy of the three-part test i, Hong Kon L
Ju' reme C  in recl:ent years stepped away from ¢ the 1 g, the Uk
- 1s a test ol w ap lcatlon Du of ca 0[0
}; \;.;.3,::?; Tij. rhccordl:n o prece(tiim decl;es l¢an and shoy uld n" thay inlon there 1S another reason why an action for damages In negl
\u 0 .tf*a‘*(j o that *‘lmder consideration. On] onS, those iy Sim S f[%f ot lie against the police in circumstances such as those of yhe Prg;:ce
et et {h d ; y in novel cage, ; % My j& | S& is public olicy. In Yuen Kun Yeu v Attorney-Generql 5
Mbuﬂ“r* .pL g ﬁ‘i 0; uty Ol care criteria needed. I a fy]. - .n!lthﬂt d ra OfHong

h h N decigiy -~ cas6 & 88] AC 17 , | expressed the view that the category of
duty ,;a;,:“.*':rucgg» n suct cases, the court should be . g the Kong [19 Wilberf ¥ Of cases
< N R 4 b l arefy ¢, 0 de nd ord 1lberforce’s two stage test in Anns v Mert
the law incrementally and by analogy to recognised 4 Velop , 1[1978) AC 728, 751752 34
ile taking fmu un»'thepollcylm licati 1 categyy b Gemetl | "ight fall to be applieq was

’\mw > taking . ff : R bjm Chp 10ns of a decnsmm 5, example of that category being Rondel v Worsley [1969] |
or not | Impose ;n obinson v Chief Constable of West Yor/“;, . tion of that second stage is, however, capable of constituting
;, D¢ }f»ﬁ (2 ..).u}., Vc}yﬂj - ﬁenvCommtss:oner of Police of the Melropoll »and inde ground for holding that the existence of hiability
[2018] 1 WLR ¢ 4;3{? Dar Iey v Croydon Health Services NHS Try ot be entertained. Potential existence of such liability

e in the general public mterest as tending towards the

Y ge 3 -
.« apactivity. 1 do not, however, consider that this can be said of police

Ui o

,; u,: hl \b 8 ML wm}r?‘ j m m approach s likely to be adopteq ;
In

Y )
Eimg " 7 g | sense of p"bhc dllt)’ which motivates pOllCC forces is

),, ,'Jt\n‘z(.)' EJJJJFJ?}I'Q gl'n) and Credit One Finance Ltd y
Kwok Chi (HCA @ﬂ'j 020] HKEC 2982), where the estab activiti
x ' cel) 10" ~.._apprc:cnably reinforced by the imposition of such liability so far

.m,u cs u“ ;,.mﬁ“.u”b"i" xpressly adopted). It is bound
serious .;.g.m‘ atic _ﬂ}{ or tngants and the courts, and.wi ad -,,.,,ﬁ'h. in the investigation and suppression of crime. From

g — ,

,;'.'.‘_. “they make mistakes in the exercise of that function, but it is not
ibted ,that they apply their best endeavours to the performance of it. In
A m the imposition of liability may lead to the exercise of a function
| &Lonm a detrimentally defensive frame of mind. The possibility of
. ; nil ng in relation to the investigative operations of the police cannot
excl Y‘K edb,&lrther it would be reasonable to expect that if potential liability
r.w'?: ‘(3 to ,)mposed it would be not uncommon for actions to be raised against

—~—p

ncerta r.mr v:\'tﬂj@ga} egWhatlsthe meaning of nov s mi
':",;‘ _,mrw 'ih?\'i*’U_Q' 2 If novel, what poli oF
t llc’fﬂ u[ '*1}:‘{:}’(’)!! -3 P«. -

vf‘
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)
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policy in duty of care

i e s . - police ‘u: ces on the ground that they had failed to catch some criminal as soon
- "'j._;,': co , . H’J L a}bMd conceme@h&s 1al, economi (-{': ‘.:.:f' m gbt have done, with the result that he went on to commit further
and administrative impact n-making. If icular legal decision’ crimes. Wi lile some such actions might involve allegations of a simple and
xmph tions f ky O e SE08), e 'Ll'lﬁ ward type of failure — for example that a police officer negligently

~3-""J' y opt for a dt l :i“*' ped and fell while pursuing a burglar — others would be likely to ente:'

n ju ““?’ decxsnon- ing is a contested ISSUe. Fe““* de ::*.r;.. o the general nature of a police investigation, as indeed the presen

judge 3 ceive their function to be the creallﬂI : 3:,.3.\(;, 0y ‘illd seek to. do. The manner of conduct of such an mvestltgatlzl;
That is mle that is best left to the democra!  must »"E sssarily involve a variety of decisions to be made on matlers

o P 5
" ma date to develop and implement P:(:n .””)*3/1 dsdiscretxon for example as to which particular line of lnq:;U tlo
The Hong c | ’m Le 'm‘ 4 ‘88001181)' to be pursued and what ns the most advantageous way

n
b ectnon has less force I ‘ .r“ db
. : d lhc.Pfo‘ e he :"“‘M s  appropriate to be called in question, yet elaboral¢ ;:\srzs Aggreal
d of ”‘;{ facts might be necessary to ascertain whether or nOtteg‘:Z :ave bl
( ) e C
fs ) bt i, llee time, trouble and expense might be expe ce of witnesses

the endaﬂ
) Wmtlon of the defence to the actlon and the alt manpower and
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V
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\
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Closed m\'m would require to be reopeneg -

the object of bringing any criminal to justice bt (q 5. -

they had been co.mpewnlly conducted. [ therefy l Clhe,

in his judgment in the Court of Appeal [1988] QB 60. 7 €r that Glige O

was right to take the view that the police wer i /© e
P ) IMMmune fro

kind on grounds similar to those which in Rongpe; M an

5 . V Wors act
were held to render a barrister immune from ac

ley [1969]

ti
conduct of proceedings in court. £ for egligen :\ Clg)

The decisions in Hill v Chief Constable of West
Constable of Sussex were relied on by the Hong K
Huei v Government of the HKSAR [2016] 2 HK

: (249 in finding:that, for publi
policy reasons similar to those expressed in th

s d Smith cases, no duty of car

\ by!hepolicetotake action o x int made by the" plaintiff that ber
ex-spouse was not making his :@llﬁ'knﬂ@zy ents. N
“ ’/ her area of V/(v.i,;w,g for policy ns has &led immunity from liabilit
I8 that of court advocates, wheth bgrristers or s %ﬁs, concerning their litigation
' ondi orsiey |1969] ‘E‘L The ity was thought justified on
iding m‘»’ court and the need to avoid a conflic
he client, a concern about re-litigation of cases f
lated perhaps to a floodgates concern), and
rom selecting or rejecting clients. Howet®
3t by their clients was abolished by ¥
jons [2002] | AC 615. Although s
sncerned the liability of solicto®
se of Lords unanimously g
<hed. Lord Steyn remarked ™

g Court of Appealinl Liv Me

/

GE RAL PRINCIPLES IN THE DETERMINAT]ON OF
e OUTY o
CARE

_pt that as a matter of public policy, advocates e
e W to the risk of being held liable in “TiMing| pr
U e impact on the administration of jusjce Arthur Js 1y

P equently confirmed by the House of Lords in 75, %

- oyv

-

9820 5g), another civil casc (although on the facys

T WiR 581, anotte f the
W ¢ duty (3.2.6.4 above)). The language in (he ; tase th

ut!.‘“ 7o ud =
y bre ‘bohshed for both civil and criminal pro e "UBRESIS hay the

RN ‘}t‘
_. ion is still unsettled. In Lam Chi Kong y, 7,
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fi' e A ‘ open question until decided in
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‘notorious category in which the ¢

ons "f...-.'-.' o OfS ri
Lid W Martin & Co (Contractors) Ltd [1973] QB 27 (522, belgfv).a S

-\ clor owes a duty to his patient is uncontroversial and as a general princ
aa R . - ; 3 ; : . principle
t to reconsideration based on policy considerations. However, the House
erred explicitly to notions of justice and reasonableness and policy in the
“wrongful conce _."on” case of McFarlane v Tayside Health Board [2000]2 AC 59. In
\hat case, a doct hnd advised a patient that his sterilisation o

tor ha . peration was a success.
his advice proved incorrect and the plaintiff, the patient’s s

e proved : pouse, became pregnant
nd gave birth to a healthy child. Lord Hope rejected the plaintifi’s claim for the cost
::;j_,ji(:‘f child as not being fair, just and reasonable. Other members

‘of the court relied on policy, including notions of distributive justice (Lord Steyn) in
\:_'.\"; ’ ,'_,i":, 3 .:-",-.f &:’. « : .
ejecting the claim (the only damages awarded were in respect of the pain and suffering

4 ;
“\-l H‘.- “ v - ""-“'

during the pregnancy 'and in giving birth). The decision effectively overrules the obiter
dictum i Sup v Dr Chan Yuk May [1991] 1 HKC 499 (3.2.6.1 above), the

e T AR

£ : ”!;,: .'2("1—)‘:“ ,!;f

only Hong Kong case to consider the issue. In that case the court would have awarded
uostantial damages if it had found that the duty of care had been breached.

Ahe basic principle of McFarlane v Tayside Health Board was confirmed in Rees v

4 i
i W 4 e
' ,'.'rr{.“.v' me

~susgion Memorial Hospital NHS Trust [2004] 1 AC 309, a case in which a visually

tsabled mother gave birth to a healthy child following a negligent sterilisation
Periomed by the defendant. The House of Lords, by a majority, reversed the decision
€ Court of Appeal to the effect that, as a disabled mother, the plaintiff was at
b *ﬁ‘} extm costs of child-rearing referable to her disability. However, a

g ‘L{';{ 0f £15,000 was awarded in recognition of the legal wrong committed

ne n !Jf T

ntif ?@ﬂd to mark the loss of the plaintiff’s opportunity to live her life as

Al ed at ‘-?‘3 ed. This award was not referable to the plaintiff’s disability, but

.
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: : vi 8]l
o a’.~ - ’.h‘.,.t."fl’
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-~

AL

- 4. L &
i l ! 2 )
.

-~

l. P .'.i"
1'. 2 9 -‘
. . ' .\l }.'.\“.'

—
-t

’ ...‘ -.

r

-
-
’

)
:
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) all

all parents, healthy or disabled, who find themselves in the predicament Sk
481n McFarlane and Rees. ‘
Where the ¢ ;7;: ’isbom with disabilities, the position may be differept fror: -th::,t,,u:
~eand Rees, or so it was held by the English Court of Appeal in Farkirs
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3 pUTY OF CARE ‘ G
S v Hospital NHS Trust [2002] QB 2 N ~ 3
seacroft University , 6. In y}, ¥ P

.-Jam:a"d t for the full costs of child-reay; al Ouestions
i awarded damage§ 2 ¥ : rearing, bu for el ine < JQ P lanket immuni ' :
parents Were & oosts of raising @ healthy child. lh°°°su . 711 decision confer a blan ty on the police? Restricted
overand 0*® T + similar to that in Hill'v Chief Constable of ey y, jes e S must be, the police immunity only applies to cases of

A policy argumen illingdon London Borough Council [200]] 2 Orkshire , ts facts; ° ;**ffiligent investigation to prevent the plaintiff from being
considered in Phelps ¥ 'broflght by former students against educatioAC 6'9,a%3 rout _ third-party criminals. In Brooks v Commissioner of
four consolidated ?tci::n’:he House of Lords rejected the argument (h:?"':s)fcholom by ,{ etropolis [2005] 1 WLR 1495 (see below), three of the
and school authogn sci\ool authorities would divert the limited rcsourcets ; "“Posm.,, ofthe House of Lords expressed reservations about the
of &:g;’i;?md‘m away from teaching and into defending unmerito::ieduc'ﬁon 1y "‘;, 'j?.ﬁe'cision, and expressly confirmed that it did not confer
au . ces is what, if anything | . US cla EOROLERE Co . oations aside, the police are und

Aigee 8 mmmrlllz'h:g::sh;: arald jlustirciz al:zgre;ss::Zb?‘ﬂcrence Dety K \ t:sg:dl directly as a rz:ult of poli‘;ee;e:l?:gczf
considerations of policy, 0 fth e that th il (he oter Jaro as 1egards T o ligent driving, the negligent use of firearm ,
Some academics and judges are of the VIEW ey are two eXpressions ¢ are = " lideconstable s negligent di g, gligent use o s,

. : in Elguzouli-Daf v Commissioner of Polic O th SUCHESEE o ¢ handling of a plaintiff’s property. Moreover, the police
same thing. For nstance, eof’heMe:roM 1 the neghgentt .
. O e iy ofcare to a prisoner in custody where they have reason to

i g iderations [includ; 2
B 335 Steyn LJ said that “[t]hese consi uding proxim
!l99§l ]Ib?y ___shade into each other”. In Cowan v Chief Constable for Avop, & &')‘lee

ncies (Reeves v Commissioner of Police of the

Constabulary [2002] HLR 44, Lord Justi.ce Keem? sa.id “for my part, | woulg s alis [199 C . |
[public policy] as being covered by the third . ... criteria, namely whether it s fyj; s EF bse 3 e ﬁ. own suicidal tendencies (Orc.mgc v F‘hzef Constable
" § reasonable o impose & duty”. Moreover, the reasons supporting the decision i ”Fi -;'_- Police [2002] QB 347)).. Any immunity conferred by
Mare Rich & Co v Bishop Rock Marine Co Ltd (5.1.3 above) are as much considersjog, [ y does not apply to deliberate wrongful acts such as
of policy as they are of justice and reasonableness..lt may simply be that judges wou ey 1\}; fa “imprisonment (although statutory defences may be
prefer to couch their reasons in the language of fairness and justice rather than poji silable = see Chapter 16 below).
because judges are reluctant (o admit their roles in determining policy (they likeo b N 377 ji}‘ Constable of South Wales (5.1.2 above), Lord Toulson
seen as merely applying the law). % oned that to characterize the police as being subject to an “immunity
However, one could make an argument that justice and reasonableness is differen ¢ only unnecessary but unfortunate”. For Lord Toulson, the axiom
from policy. From some of the case law, it could be argued that justice and reasonableness LA );(;);\ police’s duty of care to the general public is
is concerned with faimess as between plaintiff and defendant in the circumstances of the he .__,i,_;,-‘;gi_.-,m] yplication of the common law principle” that, other than
particular case before the court whereas policy (for instance-as applied in Hill.y.Chf fier some & e; ised exceptions, the common law does not find a duty

f Mu for mere omission. Lord Toulson took it to
ply Ji]:ﬂ no less than to private persons. Yet one migl.nt
2Ll ques i.?ff‘;),?i{ the omissions objection should ever apply to public
ithori }i ; ﬁéfﬁ“thOﬁﬁGS are created for the very purpose of providing
vices e"g]fubhc See generally Tofaris and Steel, “Negligence

Constable of West Yorkshire) is concerned with broad, sogiety -wide considerations ol
malorpolm«lnanmwbnch go beyond the immediate.complaint which the plait
has brought to the court for adjudication. | ‘Hing Fat Coating & Finishing
Factory Ltd ) Chuen A FAR 14 (5.1.5 below), the Cour of

e i .?"d'.’i' N . | I RV
Factory Ltd v Waan Chuen Ming (2011) 14 |
nal Appeal seems to have taken a combined ‘approach, examining in considerable

ks ¥

on ¢ “ the defe@gnt’s degree of awarcln;lfs:; ability ;jgi;‘;_(g). issions and the Police” (2016) 75 Cambridge LJ 128.
ethod, while taking into acegunt the more genetr‘a e 0es'a police officer owe a duty of care to take reasonable care 0 €nsure
in life and safety are at risk, a duty of care Sho¥ t'an arrested person is not injured in the course of escaping from the

st? In "CZL@ o0 v Chief Constable of Greater Manchester Police [2.00.2]
WER?218, two police officers did nothing to prevent the arrested plaintiff
I jum “78’: ma second floor window. The Court of Appeal held

tfor policy ) ’_i ons, in particular that it was a crime to €scape custody,
ity of care was owed. Sedley LJ dissenting would have found a duty
C“_.’ ven that the plaintiff’s predilection for doing himself
S harm was known to the police. Sedley LJ would have found the
‘mbl}torily negligent.

“8ses involving immunities based on policy include

QB 1 duty owed by a judge to the p

ce an ‘reasonableness has, at lgast mﬂﬁ
n its policy/fairness deliberations.

or sguise the I

y
s A

2R ‘-"" .“:', r'd
: -"' { ’}.. & ‘ ' '
ittt
) ..:“"

Sirros v Moore
arties to legal

- _' -.-'5 - . .:’ y
et
(S
Y

~—
'

.~
’



278

puTY OF CARE

resulting in defective butlding) brought by the pl
for breach of contracl actions had expired.

In Kwok Wai Hing Selina v [ISBC Private Bank (Syiy ) « it
HKEC 903). in which the plamtfl bank chent sued )y, dis
ncghgent financial advice and services rendered by the by,
concurrent actions available to the plamtT:

amull hee
CIuse (. '""'h(
s “)['
Ft""ﬁ

A T
'l‘ll(l:"" . g [ -

dnk / ¢
' ."l,

[t is possible to claim pure economic loss under the Iaw of 108 whe

has breached a duty of care arising by reason of g special rel “h
plamtiff and defendant. There 1s here a special relationship between Mcp.
HSBC. However, that special relationship is define by the ¢ “”"51(,"[ ': Kwo

Kwok and HSBC contained in and evidenced by the A¢c ount Ope Ween y,
and Risk Disclosure Statement. It follows that recourse 10 ]y, law (,;'ng Bookje
add significantly to an analysis based upon the law of ¢onr- 9

| "C’c?,d‘

ang

IC1

Although Reyes J provided no authority for his narrow readine
in tort, Kwan JA expressed a similar view in Shine Grace ¢-‘\ ment Lid v ¢y

(CACV 483,484 and 485/2018. [2022] HKEC 3719). and cited Titen Spoe) 1 ;:l');w; .
Roval Bank of Scotland plc [2010] 2 Lloyd’s Rep 92, and € ¢,/ ¢ oup Lid "
of Scotland plc [2018] 1 WLR 2137 n support.

Issues and Questions

(1) Duty of care i1s a hugely important issue in the dete
negligence. At the same time, given the imprecisc

accepted conditions for duty of care, it is a dc& '
manipulation by judges. Since the duty co fines the

hability in negligence, it is a powerful dew mc hands, ofyudge:
liability for inadvertently caused ha $

(2) On the other hand it should not be assumed lhalp&wcncc law could not

function without the duty of care concept. Dut are was described by

one eminent writer as “an unnecessary fifth n the coach™ (Buckland

(1935) p.639). Arguably, control devices already exist which adequately

contain the tort. Certainly, this is so in situations of direct physical har.

for here, liability should normally attach to unreasonable conduc! lh:ll.h-’*

 caused that harm, and control devices are provided by other aspects © “h."

e mmmmﬁ' the duty concept is in those situations where indirect

control

¥ ca Y T » }ff
i hysical harm has occurred, for here, control devices are me

| G)Ih fﬁ"m"'"iﬂ'*:;':'-_i\”:'.'.“t:'. St . mind when consider’s
Sl SRR D the duty concept should be borne in min

\',l' SN
[

L “.’."“' -‘f‘i::: ""‘).‘ - N » . . . » danlagc
cts of the tort of negligence, in particular, remotencs of o
. pE also 1nCOMPOT

d the standard of care, concepts that, like duty of carc, g
the notion of reasonable foreseeability. Indeed, there is an U7

. ‘-' § s
W._a'lap evenab
& rne ’ A i v N
o .
: - . 1]
" .

Roval Bary N '
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280 DEFENCES TO NEGLIGENCE

Defences are about risk-taking. The plaintiff has been

negligence, but the facts may suggest that the plainggy wa Y the ¢
the moment of the accident. They may suggest tha (he pl: not acting
concern about his own safety, was engaging in overtly risk INtiff, Show;
caring whether he is hurt. The judicial assessment of plaing; ﬂ{ COnduygy, apps 4 lagy of
marks out the boundaries of expected, reasonable beh &¥ioe S ¢
reveal some surprises, for instance, in the standard of ¢care
of pedestrians.

The notion of a plaintiff’s responsibility for his own injury pre | ang
ways. The plaintiff may have been contributorily neglig S0k 2o asstents Itselfjp, dif
in the award of damages payable by the defendant; { 0 warramaredu:::

al fro - ) he P'aintiff may b
together from recovering damages, either because he is foung (o ha ¢ depriyyg
U1

and accepted the risk created by the defendant (volenti nop fit injuriq).

of public policy, because the plaintiff had been wilfully engaging ':a),.ort for

when injured by the defendant’s negligence (ex rurpi causa nop Ori’lfnmnpal c
The issue of the plaintifl°s responsibility for his own damage tOue’l; actio),

issue in tort law theory. On the one hand, basic tort law morality ca]|s fore Song ceniry

for damage to be borne by those at fault in causing it. The concept of defe;esp(’nsnbili.,.

this notion. On the other hand, a primary, if not the primary objective oft?s SUpD,

provide compensation to persons injured by another’s activity. The conc
t

¢
arend"‘"tx
fefu“\ ;°
’ q

Onduq

works against that objective. The law of defences in tort law must ne
between these two positions.

As for the burden of proof, although there is some controve
and ex turpi causa, the best view is that it is always for the

defence relied on, and the standard of proof is, as elsewhere,i

on a balance of probabilities. %
These defences are related and, depending on the %‘
0

apporhonmentOf ges, r.é.a"-t_otal dama

»r

oA - . \ - - - P e . @
A g N F g A LN N e et i W g, b ok Bl e PV s ~ -
v A' ! ; . ? !.": ¥ | 1A .: = I ,.\‘ g )
of contributory negligence (which leads (¢ Q @ =Dl

e
. v,
.
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ore common than

ol |

v
i 5

| e reasonable care ff)r his
. n a victim of

e to ta
intift “‘ have bec- e thfwgh
"y 4l ed 1o thc "'UUT)

> .-_r':& ::-I?g .
e the defendant 10 P'°l;°

wolol

CONTRIBUTORY NEGLIGENCE

gent (defendant 99% negligent) would get ng 4
¢ th United Kingdom and Hong Kong, legis

lation
common law rule. Now, a successful Was passed tq

. lea :
it only in a reduction of the award of damag; Ofcontnbutory

“aigen ™ ¢ ontributory negligence is the most important of the
e defen®®  and the one most commonly resorted to by defenda
e glige _ oent is seen as more conducive to a just solutio

= '\’a-—- rared by the other defences.
| nproach € <cion in Hong Kong is s.21 of the Law Amendment ang

L 3 ap.23), which reads in part:

10 B

- ’-.
<’

dMmages Wha(soe\,er

defences In the

Reform

e ,)j‘ suffers damage as the result P@)’ Qf his own fault and partly
et of any other person or persons, a claim in respect of that damage

| l_:: -,,. g : defeated by reason of the fault of the person suffering the damage,
i pverable in respect thereof shall be reduced to such extent
ks jbst and equitable having regard to the claimant’s share in

> -
b AN .y 'I-i ~
! i L ' ' .'0’0

y L _'.:,/ A — .

' " enofSibility for the damage . . .
- P negligence, breach of statutory duty or other act or omission

fault means

Y S

. ) g t"?riB e to a liability in tort or would, apart from this section, give

Y :.( defence of contributory negligence.

- Y

§i
o1 will be activated when the plaintiff’s conduct can be characterised as
ed in 5.21(10). This entails taking into account the relevant standard

: f L) ran
™ -
* 1e1H
y ULiains

-

b defined in negligence law, or in the plaintiff’s breach of statutory duty, the
ated in the legislation. Proof of causation is also necessary, given the

X
rd StiDU.
. 'S : N ,J_—-'

Louace in 821(1) (“Where any person suffers damage as the result partly of his
' Fault. therefore, requires consideration of the standard of care, as well

g8 causation. - LA

reover, the slaintif’s conduct in contributory negligence can take one of two
foms. In most instances, the plaintiff’s conduct will actually have been a cause of
the accident i J.G“ to the injury. For instance, in crossing the road, the plaintiff
may have fai ed to look to see if the road was clear. The plaintiff’s conduct is a cause
ceident, ,5; the speeding car that runs him down. However, it is not always
- DReessary that tt f’ n‘tlﬂ’s conduct be shown to be a cause of the accident in order for
(hedefendant to rely on contributory negligence. As will be seen below, in some cases,
e plaintiff w iaifb-be‘wanutorily negligent for failing to take precautions to
lse the i ";1.'5 s in the event that the defendant’s negligence causes an accident.

:l;; “(

Y.
"
o
A

ST . 4 tinriac | ' ore
HasIcexample of this is where the plaintiff’s injuries 1n the car a‘ccldent aZieuTtion
M@ aresult of the failure to wear a seat belt. As a matter of P"T?‘Pl.;:heo:n doct i8
- ~amages under 5.21(1 e oreater where the plaintiits |
r der 5.21(1) should normally be gr o take precautions

#8l0be a cause of the accident, as opposed to a mere failure |
fimise injuries,
jur

"

. N2 - =
ndard of

' gtiand Reform (Consolidation) Ordinance defines fau

ind, therefore, the common law must be 1€

It by reference
r to determine

28)
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ard of care. A uselul statement of the general pryy,e |
1ple

by Denning L] in Jones v Livox Quarries Lid [1952] 2 QB o8- “a per Way Pring
“PCISO | A

contributory neghgence il he oughl. recasonably (o have foreseen that. ;
2 a reasonable, prudent man, he might be hu'rl himsells and iy 1y, "c;k
take into account (he possibility of others being careless™

The practice in the cascs demonstrates that the standarg Care
which the plainufl’s conduct should be measured in determinmy o,
contributory negligence 1S the same as that to be expected of 4 ..,
in the same activity — the standard ol the reasonable person
In theory, at least, this will be determined according to the same Consider:
apply to a defendant in the breach of duty, although i praciice g 1« l.ur;“"""llm
rarely, if ever, provide the degree of analysis found i e hrc.u.ll \';‘ thas

(he relevant stand

g dclcnd:ml gy, |

n - Cir *;
he Lllcnm\lum

Ly

judges
cases.

diy

Ho Wing Cheung v Liu Siu I'un
[1980] HKLR 300

The first plaintifl, a passenger in the car driven by the third plamuil, was injgred i
. - . . o)
accident caused by the neghgence of the defendant driver The first plamii wg,
. - R | (o
wearing a seat belt at the time ol the collision. At trial, the first plamtfl was foung i

contributorily negligent. The defendant appealed. [Note that. at the tme of judpmen
5.7 of the Cap.374 mandating the wearing of a seat belt, had not vet been enacted T

Highway Code has been replaced by the Road Users Code |

Roberts CJ . ..

The first plaintifl, who was sitting in the front scat of the car. whige¥gas owned
by her but driven by the third plaintifT, sufTered substantial Ladiab i jines. 1twas
submitted, both during the trial and before us, that any@abatgs aw ardedYadicr
should be reduced because she had been guilty ol coul AbUTOry neghyefite, e
reason of her failure to wear a seat belt. | |

The leading English authority is Froom wBiticher (1976) (QI8280 1ff which
the plaintiff, who was not wearing a seat beltSufTered head Qnthehest mjunes
which he would not have sustained had he been wearingong, =

The principles on which this decision was based &wbe der
following passages from the judgment of Lord DenningMR:

A L‘d from the

(a) “In seat belt cases the cause of the accident is onc thing. The Caus

of the damage is another. The accident is caused by the bad driving
The damage is caused in part by the bad driving of the defendant, and
in part by the failure of the plaintiff to wear a scal belt.” (P-ZQZ) )

(b) “Everyone knows, or ought to know, that when he gocs O RS
he should fasten the seat belt. It is so well known thal Il BOCs “""""f
saying, not only for the driver, but also the passenger If cither ll:,
driver or the passenger fails to wear it and an accident happen a‘l “
the injuries would have been prevented or lessened il he had wort
— then his damages should be reduced.” (p.293)

CONTRIBUTORY NEGLIGENCE

:es everyone 1o exercise such precautions as a man
dence would observe.” (p.294)

jishes that a man of ordinary prudence in England would take
esta . a seat belt, where this is available. Should the same

" Applicﬂ“ on of English Law Ordinance (Cap.88), the common
ft so far as applicable to the circumstances of Hong

Kong O iability iS @ subject which has bc.en developed mainly at common

Tortious Hav™ Froom that a man of ordinary prudence would wear a seat

4 common 1aw: {t therefore becomes also the law of Hong Kong
oun |

belt, €XP { that itis @ rile which ought not to be applied to Hong Kong,

:+ san be sal 2 .
ess It fha: e Siccumstances are so diflerent to those of England that the
use p

rul::\ shtxll(:) be ed tor$ay that aman of ordinary prudence in Hong Kong would
re cpafe d.

gifferedtly. ibrelation telthe, wearing of seat belts, to his counterpart in
act Qi '

i | |
En&',,a“.d 44 make it-clear that we are not talking about what the average man

. - ou ORI
ey pared to accept the submission of counsel that many

liaily does. We are,pre
drivers and pasSCNgers in Hong Kong do not fasten seat belts, even when these
are fitted i!t'the«v&icles in which they are travelling. We are concerned with

what, a5 matter of prudence, the average man ought to do.

Jn general terms, motoring in England and Hong Kong is similar. In both
dlices, we find the same kind of motor vehicles; they operate in not dissimilar
#ad conditions; the laws governing driving are similar; drivers in both countries

probably display the same degree of skill.
In Froom Lord Denning commented on the wearing of seat belts as being a

sensible practice in the following terms:

“Seeing that it is compulsory to fit seat belts, Parliament must have thought
it sensible to wear them. But it did not make it compulsory for anyone (0
wear a seat belt. Everyone is free to wear it or not, as he pleases. Free in
this sense, that if he does not wear it, he is frec from any penalty by the
magistrates. Free in the sense that everyone is free to run his head against
a brick wall, if he pleases. He can do it if he likes without being punished
by the law. But it is not a sensible thing to do. If he does it, it is his own

fault: and he has only himself to thank for the consequences.”

ile many

We thi k th n Hong KOllg Wh
¢ thin that these comments are cqually appositc 1 ;
this does

E?T‘c:e'c’ as is doubtless the case in England, fail to wear seal belts, |
e such failure any more sensible. The Highway Code in force In Hong

on .
& contains (he following paragraph:

283
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DEFENCES TO NEGLIGENCE
~_jfamotorist Werc warned that, within the next few minggeg,_|
be involved In @ collision, surely il he were a prudent man he W(.).l I‘L‘ VA Roing
asten his seat belt. The reluctance of many drivers (o do so g " d MMegig '\»
their belief 1 their invulnerability on the road. rather than of (i,x‘."‘, f'ld.can.., '
he use of a seat belt 1s a sensible prcc“l"u;;; greemen With

the pmposition that t
[t must be obvious L0 any normal person that some injuries, amopg

s ¢ y l . .
& thei 14CHa|

damage of the kind involved in this case, could be prevented or reg
AR

wearing of the seal belt.
Froom decides that aman of ordinary prudence in England would

~ \\°C{]r 9 b
¢l

We are nol prcparcd to say that a prudent man in Hong Kong is less py

less able to grasp the obvious, than his counterpart in England > pruden,
It is for the courts (O decide, in negligence actions, whether a particy.

of conduct is prudent or imprudent. We have no hesitation n sayin :':'c.m.rﬂc

wearing of a seal belt in any car in which this is available, s a pr;c[:cccl.nx the

a man of ordmary prudence should observe. I he does not do so, he is u:\ll:-.dj

partly to blame for the consequences of his fatlure.

Appeal allowed.

standards of conduct are identifiable, but will vary i apphcation dependin

on the circumstances. Although a motor vehicle passenger who fails to wear a sea
belt will normally be found to be (contributorily) neghgent, it will not alwavs be so
t of the plaintiff will depend on a consideration of all of g

What is reasonable to expec
circumstances of the case. In Chan Wing Kin v Fonnie Co Ltd [ 1983] HKLR 102, ¢t
in which the pregnant plaintiff was injured 1n an automobile accident, the gourt saj

General

Both the 1st and the 2nd defendants admit liability for the accident byt claim
that because the 2nd plaintiff was not wearing a seat belt gusingthe journe)
and at the time of the accident, she sustained more serious idjunies to her face
than would otherwise have been the case and that tiférefove she is aully of
contributory negligence in relation to such of herdinjuries which could hwe
been prevented or minimised by the wearinéa seat belt followingy/ roo™
v Butcher and Ho Wing Cheung v Liu Siu Fun\, . It has been submitted on
her behalf that her not wearing a seat belt was not unreasonable and Counsel
referred to the following passage of the judgment of [sord Denning MR 11
Frooms case [1976] QB 286 in support of this view: «Thus far | have spoken
fmly of the ordinary run of cases. There are, of course, exceptions. A mar who
e unduly fat or a woman who is pregnant may rightly be excused becausc
if there is an accident, the strap across the abdomen may do more ham than
good”. Whilst there is no medical evidence O indicate what injurics: i
could or could not have been attributable to the non-wearing of a e e
by a woman five months’ pregnant at the time of the accident, neverthe
the non-wearing of a seat belt by the 2nd plaintiff 1S
circumstances nor is it imprudent since the possibility of injury 100 " " s
" woul.d have been greater if she had worn a seal belt. The tl"csl.“m a
:;‘;'\‘/Za;it: :]n the cross-examination of the 2nd plaintifl 2
10re prudent that a woman in her condition sh

s {0 whether iy .
ould have gat 1N

CONTRIBUTORY NEGLIGENCF

r to prevent injuries to her face. Her answer was that
front seal with her husband when she travelled in his car
ble nor imprudent for her to have sat in the front sea;
could she be 8ul Y of contributory negligence if she

think it would be unreasonable to require a wife to
der these circumstances when she is travelling in

her husband, and pregnant, unless there is a specific requirement
pesIM® * _|evant insurance policy or in law to the effect that if a passenger

sither in | o or pre gnant, she should be relegated to the rear seat. Neither do
: prudent where a passenger 15 excused from wearing a seat belt that

' m
n}unk i ent UPON that passenger to take other steps to reduce or extinguish

(i incumm liability in the event efan accident. What should a passenger do,
o the vehicle is'a two-seater car? Whilst it 1s obvious that a

for instance; would have,both head and face injuries minimised or avoided
belt the condition of the 2nd plaintiff 1s not a

by wearing 2 seal , :
. . 1 is envisaged in the passage cited from Froom s

jormal one an RN . o
6 with which contents [ fully and respectfully agree. In
y the 2nd plaintiff does not render her

v

Cheung v Liu Siu
pplication of English Law

Fun, was the court correct 10 say that by virtue
Ordinance (Cap.88), the English decisions

%b ing that a reasonable person would wear a seat belt are applicable in

Hong Kong? Is the content of the reasonable standard of care not a question

of fact, to be determined on a case-by-case basis”
(2) In Chan Wing Kin v Fonnie Co Ltd, was the courl correct to say that it
is not incumbent on a passenger excused from wearing a seat belt because

of pregnancy or similar reason to take other scps to reduce or extinguish
contributory liability in the event of an accident? Should a passenger not
always take all reasonable steps that might improve safety and reduce
contributory liability?

(3) The factual premise for the decision in Chan Wing Kin v Fonnie Co Ltd,
that the wearing of a seatbelt might harm the pregnant passenger and
foetus, has been put in doubt by recent research — S€€ «Third of heavily

. L‘ng:;dHong Iiong women put themselves a

.. b)’ finds” (SCMP 7 October 2016, p.C7).
L reach of duty, there I plenty of room fo

nstitutes unreasonable behaviour for the purp

t risk by shunning seal

r disagreement as 10

Check' :

aBﬂinsl:l %hfor oncoming traffic that might enter the pedes
¢ traffic rules? Apparently not: sc€ Chun Sung Yong v Al .e
ibutorily negligent). [s 1t

Hun
gnglb919 : f] | HKC 556 (pedestrian 25% contrl
€ Ior a woman to push a hand cart down

S
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DEFENCES TO NEGLIGENCE

her back to traffic? Apparently it is: see Siu Wa; ), | /
(HCPI 700/2004, [2005] I-.IKEC 1.604) (no contributory ncn(m Sin
reasonable for a pedestrian to ignore the locatiop of fh,
crosswalk and cross where he likes? In the view of - hunutj Pedcstr,an
Ying v Ho Cheung Shing [2000] 4 HKC 250, a pedeqrq. N L gy,
roadway wherever he likes, so long as he takes reasonahle Can crys;
own safety. Yet on similar facts Deputy Judge Sakhran, cum; tc»a"'e for b,
view in Wong Sun Cheong v Choi Chi Kong (H(CPp] 1129 w:, |.l ~ONlran
HKEC 1334), holding the plaintiff pedestrian contributor |y ;k' ': 2016
not crossing at the nearby pedestrian crosswalk. T RElgeny fy,
(5) What about intoxication? In Chan Kam Ming v Hye), p,, e
436/1999, [2000] HKEC 732), in which the drunk PlamufY (el :ﬂ(ll(bl
the defendant’s carpark space and was run over when Lthe d':l'cnd;lm
parking his car, Deputy Judge Chu remarked: “in as myh 4. LTNNTS g
per se is not negligence, it is also not itself a want o (e for i
safety for the purpose of contributory neghgence
plaintiff’s contributory negligence was assessed at 30
(6) What about knowledge of intoxication? In Chan 7ur )i\ 14 hn Yeg
(DCPI 1230/2019, [2021] HKEC 993). the plaintiIT passeincer was w Safine
a seatbelt but his knowledge that the driver of his vehicle was IMOICaled
resulted in a finding of 20% contributory neghgence ’

l'genc“ Ic.‘:t

d

Cep n

Personal
In the cyent, the

(7) What about rescue? The law 1s slow to attribute fault — see Lai ¢l T

v Lam Pak Lo [2000] 1 HKLRD 499 (5.3.4 above)
(8) Cell phone usage is likely to be an area of growth in terms oi"_chmbmur.\
neghgence case law, given the potential for users to be diswacted when

engaging 1n potentially risky activities such as crossing thestreet. Chaf
Yuk King v Tung Chun (DCPI 2289/2008. [2010] HREGAS57) waythe

such case (plaintiff found 75% contributorily negligent).

(9) As with defendant’s negligence, statutory standards are relevant 0 the
determination of the plaintiff’'s standard, of care for_ tontributory
negligence purposes. This is borne ofit by thé seatbeltlie of cases. I
Chong Ngan Seng v China HarbXEnginee_zjmg Co Ltd (DCPI
2078/2009, [2011] HKEC 1663), the plaintiff, anupper deck bus
passenger, was injured when, having stood up"téiﬁfépare to alight at the
next stop, the bus came to a sudden halt having been cut off by another
"‘““'Mﬁrwms the plaintiff forward. The court referred to reg.13A(2)
(b) UftﬁtPnbthm Services Regulations (Cap.230A, Sub.Le.g-)-
mﬁmmw from standing while the bus s moving:.
but in the event, found no causation (see 6.1.2 below) and thus ™

n for contributory negligence.

‘e 0 Ay N
“-I‘ 5 .e » :"“.\‘ R N

R NS . - | autory
However, as with defendant’s negligence, compliance with 2 g; o
ndlts SR £aiet, ln 11 -

10t 4 guarantee of no contributory neglig . plamnff
n a 50 kKM

A -
@ -
-\' e o'
. r
--.n -
e - ‘- e
- oY e AT

~ “mvMa Chi Shing (DCPI 2275/2017, [2021] HKEC 3601) U
- Was found contributorily negli ite driving 30—40 km !
- Trd contributorily negligent despite driving

pot, beC
cames !

| W Although a finding of contributory neglhgence 1s not per sé

of
Mﬂg

Al ' 8 precedent, the historically more tolerant attitude toward

CONTRIBUTORY NEGLIGENCE

w".mconditiﬂn&  GEE ety b
i rainy | of care for the plaintiff really the same as that of a defendant

S qame activity? Cane (2018) at 2.5.1.1 suggests that it is
mugse cor most activities, it is normally the defendant alone who

psurance:

4 a defendant guilty of neglig?nce shifts a loss away from
to \intiff and typigﬂ.!,!)' spreads 1t by means of insurance or
the P o ates. A finding of contributory negligence usually has
othcfisily T oppdsi?é effect, which is to leave part or all of the
|m:on e ;Mnﬁff’rhus, reduction of damages for contributory
0S emé,épiéa"y falls much more heavily on the plaintiff than

;
neg*itygfnt ‘flegligence bears on the defendant.

"
N
it

“for Cane’s view,can be found in Li Chu Ying v Ho Cheung Shing

A 1 4 HKC-250, where Chung J cited Charlesworth & Percy on

d
lamm suggested that, “it 1s both in accordance with common
ense'and with good morals to hold that a man need not pay as
miich attention to his own safety as he does to the safety of others”,

) “with an illustration given: “thus the inadvertence of a pedestrian

who may step from the pavement into the road is not comparable
to that of a driver who is proceeding at such a speed that he cannot
stop within a reasonable distance. It 1s one thing to take a slight
madvertent risk with one’s own life, even though one 1s not entitled
to endanger it deliberately; it is an entirely different thing to risk
the life of another by taking insufficient care™.

Chung J found no contributory negligence for a pedestrian who was

knocked down by a minibus while crossing the street, despite the fact

ﬂlltthe pedestrian did not cross at the crosswalk.
mAP‘“’Phintiﬂ‘ bias in determining standard of care may also be a carry-

Over from the cases heard in the era before apportionment legislation was
Passed, when even the slightest contributory negligence was a complete

~nce. A lower standard of care for plaintiffs was understandably allov«'red
ume to time in order to avoid the harsh result of a total deprivation
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6.1.1.1 Children

A child will not be found contributorily neghgent un|
he or she can reasonably be expected to take Precautions f
stated by Lord Denning MR in Gough v Thorne [1966] | .W(l) r| i Cr owp .
a 13-year-old who crossed the road without looking, - 1387,a, : oy
by a waiting lorry driver:

Css the Chile 1S Of .

I am afraid that I cannot agree with the judge. A

guilty of contributory negligence. An older child n
circumstances. A judge should only find
if he or she is of such an age as reasonably to be expecyed Lo tak hgeng,

his <.>wn safety: and then he is only to be found guilty 1 blame
to him. A child has not the road sense or the experience of |

to be found guilty unless he is blameworthy.

VETy young Chil
. | ay be; by it d
achild gutlty ofcnmrlhulurv

should pe a

Hach
IS clders |y N

There is a subjective element, as acknowledged by Judge Mimme ¢
Long v Tang Pak Chuen (DCPI 463/2008, [2008] HKEC 2044, \L\.h
nine-year-old injured while crossing a busy road: * :

have come to the view that he understands the Importance of 1akin .1 n S.mdcnc
the road”. However, it is submitted that children beyond tender ycarf c';:f,c

to understand certain obvious dangers such as when Crossing
traffic.

Assuming that the child is expected to take some precauty
standard is to be exacted will depend on the age of the child Tl
an “ordinary child” of the claimant’s age could be expectt ve done a
than the claimant, and an ordinary child is neither a “para rudence” .
brained” (Lau Sum Long v Tan Pak Chuen). The posis %nmilar t ’Qac
c_hildl'l a defendant, considered earlier at 3.2.1 b@ Q@

i |
S

R Ho Kwai Loy v Tin Hon Q
- [lsq R 72 é‘

han in l-("l Shl"{

¢ she sag
(o of
after hearing |y :

¢

Y sl P 2':;?.*/.' .
plaintili, In responsc to a call
‘e been contributorily

: “' | ‘—
=

s ten-year-old sister. ran ov

an oncoming vehicle. Al traal, the

igent, and he appealed

A
whether a child ¢!

able and so 10 hold 1
R Joknsot

of four

ool e S

Yeen raisec ,gol'our consideration IS
segligence. In my view he is so cap
e y

4 ik AU athan

913] | KB 398, where the children were uny -

reeborough [1967] 1 QB 1 is obiter upon (> p‘;‘)s
le of Gough v Thorne [1966] 3 All ER

i€ principie of Gougn v . (he circumst
TR DBt AL S A S S Y ’ nthec
that he can be expected to take precautions !

|
e Y]

f - -
'y

arce?

(",:56)6DLR(2") 0 #
o should 1OV be laid down that where the age is o such as to mak
¢a

ion of contributory negligence absurd, it is » q

! ; uest; g 3
;;"'":se whether the infant exercised the care to be expec::: ftz;x the Jury in
e age, intelligence and experience.” Sian

find here that the Appellant did not take
have taken in the circumstances? Th

this question in relation to the findin :
ith the small boy, who had crossed the roadga:\h: t\:::: :'as;tl:rd
y herself have been guilty of negligence. She said that she did not
¢ coming. The judge made no definite, clear finding on this matter
sw, on the evidence the little girl was negligent: either she
ok properly or she did not look and ought not to haye called
. Now does the negligence of the sister affect the Appellant?
sfi which has never been argued before us and, in my view, it would
hefor us, therefore, to deal with it at all. I think the learned Judge was
in his finding that the boy was contributorily negligent because in all the
tances it was natural for a small boy aged six to accept the call of an elder
as an indication that the road was clear. That being so [ would hold that the
boy was not contributorily negligent . . .

39¢h precautions
¢ Judge does not

Appeal allowed.

Very young children in Hong Kong have been held to be capable of contributory
neghgence, A five-year-old pedestrian was found contributorily negligent in Agsa Rana
v Tl Luk Pui (DCPI 68/2007, [2007] HKEC 1807), as was the six-year-old pedestrian
n Ho Kwai Loy v Leung Tin Hong (although, on the facts, found not contributorily
ocgligent on appeal), the seven-year-old pedestrian in Lee Nga Lai v Kong Man Pui
(DCPI 2682004, [2006) HKEC 1326), the eight-year-old pedestrian in Ho Tze Ho v
Chui Chung Wah (DCPI 994/2004, [2005] HKLRD (Yrbk) 361), the cight-year-old
s passenger in the company of his mother in Fu Cheung Chun Tom v MIR Corp
L (DCpy 1707/2005, [2009] HKEC 370), the nine-year-old pedestrian in Chan Hoi
Shan v Chan Man Hing (HCPI 199/2005, [2006] HKEC 2282) (3.3.3 above), and the
\l-year-old pedestrian in Chung Kai Nok v Ng Yuet Ming (HCPI 412/2009, [2012]
HKEC 327). A line appears to have been drawn in Law Yuen Wan v Tai Kam Tong (HCA
97, [1983] HKEC 388), where a child of the tender years of four-and-a-half
WThh:ld "“.cﬂp?ble of contributory negligence.

Hong lgmm’“ is prompted whether the courts are asking (00 m

Conges 18 One possible policy argument is that, given Hong
ed “_’"d“’ays and living conditions, it is imperative that ch

uch of children in

Kong's busy and
ildren lcarn from
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are insured, ensuring a ready source of compensation, and |, ere ie
. " VOery 1
children will be less careful because of the presence of compulsory Ty hy)e gt
. soad o sory iy
of comparison, the UK Royal Commission on Civil Liabilit 1S th

and ¢
Personal Injury (Cmnd 7054, (1978) Vol. 1, [1077]) fCCOmmcndc(d f' Peng;

cases, contributory negligence should not be available as 4 defence i AL In ropq raf);
brought by children under the age of 12. 'regard g .

Happily, there ic some evidence, however scant, of g judicial < i
. 4 S501Hen,

Kong. In Yuen Yan Ting v Yan Yan Motors Ltd (HCP1 956,20 2(nng N g,

(Yrbk) 638) the court held that the plaintifl of three years and mnc‘m() S LRYy

reasonably be expected to take precautions for her own safety. Moy |, "ths coyq oy
2 i

dicta of Seagroatt J in Lam Kin Ping v Isang Kam Cheong (11Cpy ]45;rlcmng 5 the
HKEC 614). A seven-year-old school girl entered a marked pedestrian ¢

a flashing green signal. She was at the tail of a group of pedestrians ‘andt 03SIng op
caught in the crossing when the light turned red. She was struck :m;l In u“""s kel
defendant, driving a heavy goods lorry, who quickly moved (orwarg (;:1 ::,d‘ by the
change, anxious to make a right-hand turn. He was found neghigent iy domg S('; Signg|
failing to check carefully for pedestrians. On the question of contributory '\L“gl';::::

Seagroatt J said:

| have already pointed out that it is a sad commentary on the sense ol responsibifiy
of a number of pedestrians that she was left to her own judgment and cq,mpahz
in crossing. I am far from saying that contributory negligence cannot b;ﬁmch
against a child of such tender years but the circumstances 1o support A Would
need to be clear-cut and powerfully convincing. Such circumstanegs onevidence
are totally lacking in this case. |

However, in Ho Tze Ho v Chui Chung Wah (above) the court -t'(_)jg)k what would a.pjp_car'
to be a more harsh line with a child pedestrian. Thefg]pint‘ilf,’ an eight-yeariold boy.
had reached the safety island in the middle of the roz He saw peopl¢ still crossing the
remaining section of the marked zebra crossing anc followed theprata fast pace. While
in the zebra crossing he was struck by a cardriyen by the defendant. The dcfcnda;_l
had entered the zebra crossing without’stoppii L am,l:“,
Nonetheless, the plaintifl was found 20 ito blame for theaccident. The court l.! ’
found 20% contributory negligence in the case of the-fivé-year-old p‘cdcslrmn‘lll;'u‘:' :
Rana v Tsui Luk Pui (above), despite circumstan¢es,where, according to the €

description:

P

. nd without noticing the pl

at Tak Yan Qyreet. !

... there was no traffic light and no pedestrian crossing (he
is a stretch of road where pedestrians would be expected 10 €ro>s
junction with Oi Kwan Road and children are known {0 cross on lhc:"f reciale
playground. It is undisputed that a 5 years old child would not I\;IV“. ‘?h‘i)ﬁ s
the danger on the road as an older child might have, I’urtlw.rmoru.
quiet school area where children with their parents arc seen I
may have given her a false impression of safcty crossing Tak

il she had emerged from the top of a parked taxi outside the pli
Yan Street.

ross close 10
way tothe

v Standard, it fodn

CONTRIBUTORY NEGLIGENCE

The infirm

‘,,1.2 : quthority to the effect that a lower than usual standarg of ¢

are may

som S ho are infirm as a result of disabil;
mer B o plamtlﬂ's b i 2 ity or age (see Dq
btapphcab,le(;orp (1939] 2 All ER 142 — plaintiff’s lack of mobility taken i:é

: [iverP?? cessing contributory negligc?nce). According to Jones (2002) p.626

- “must exercise such care as is reasonable having regard to his age ané
qch 8 Pcrsodmon (citing Clerk & Liﬁds?ll, para.3-25); but not, apparently, his mental
phyﬁc?l w:,hich st be judged objectively: Baxter v Woolcombers Lid (1963) 107
gadition: * n Cheung Yue! Har v Force Team Ltd (DCPI 44/2009, [2010] HKEC
: ntiff slipped on entering the defendant restaurant’s lift. the
g\‘a“hc wet and oily probably due to food deliveries ea,rlier
ffdt.n’*o contributory negligence, holding that “in the present
ge arith gifeu ances of Cheung should also be relevant considerations”. In

hich was found

-
e

5 o Ky Garnival Seafood Restaurart Ltd (DCPI 2700/2007, [2008] HKEC
Kwok Fplalﬂ“ﬂ" who was blind in one €ye, tripped over an unmarked step in the
I65|3‘.¥ S rosiaurant and was injured. Although the court did not expressly apply a
defendant S« ndwo contributory negligence, taking the view that there was
wgevidence 10 <héw that the loss of eyesight had in any way affected the plaintiff’s
Judgm v abmg"e eral surroundings of the passageway”. And in Law Sze Chun v
1i Mie Chun (DCP 1700/2016, [2018] HKEC 2740) (3.2.2 above), the court found the
Bycﬁ?ﬁ.éln‘&sma" not contributorily negligent because “bearing in mind her old
geand:sfﬁ novement, there was little she could have done to avert the collision”.

“42.2 above for a further discussion of this issue.

6113 Workers
Aworker injured by his employer’s negligence can, like any other plaintiff, be held
contributorily negligent. However, there appears 10 be a judicial reluctance to make

sucha finding against workers who, quite typically, have to work under demanding
conditions, or in a monotonous environment, and are often called upon to get the

job done quickly, with the threat of job loss for slow work always looming. Such
ue the realities of the workplace and the circumstances that, as with defendants,
jadges must take into account in determining the standard of care applicab.le to
platiffs injured in employment. This results in a more pragmatic approach, if not
tjudicial sympathy, in the determination of the standard of care applied to .workers,
gd. some of the dicta in the cases are suggestive of this tendency. There 1S €Vl a
Judnc@l suggestion that the approach taken by Hong Kong courts 1s more generous
“plaintffs than that in England (see Alam Zafar v Cheuk Fung Engineering Co Ltd

D
OCPI42112018, [2022] HKEC 4841) discussed below al 7.5.2).

Sun Wan Co v Ng Kam
[1988] HKC 358

gy Mg of ships. In the course of such work he was e « by hand

W2 Widel . e injured. Although the defendant’s system lowering the geur:cdefcndam
7 Used in Hong Kong, the trial judge found it to be unsafe an

291
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negligent. No contributory negligence was found on (e PAT Ol the py,y
appealed the ruling on contributory negligence.

2ot e I do not th
. G reasonable to expect an individual workman to take the in: ink
hat 1t
Fuad V-P. ..

The judge also found that the plaintiff was not guilty of conyr
in not waiting or asking for help. Nor would there haye : .
negligence on the part of the plaintiff if he had Stood on (e “‘:n.unbuzon
was lowering the derrick so that he was swept ofl his fon "¢ When
began to fall. This, he considered, fell to be decided g5 Part of he work
provided by the company. In his view, the plaintiff y

vVas simpl,
employer’s business in the way they would have

him do it
The judge, here, clearly had in mind the mess

Jowitt’s speech in General Cleaning Contractors [ 1.4 v Christimes

180, where, at p.187, he agreed with Denning L1's obser
in the Court of Appeal where he had said-

£0Ig aboyy, hi

42¢ he had cireg from fyy
11953) Ac
ations 1n lns]udgmcm

“At the hearing of the appeal it was suggested that the

been avoided if the man had put in a chock to prevent the bottom gaqn
coming right down as it did. This was. in effect,

negligence. This was negatived by the judge and | agree with him, 9y
cannot blame the man for not taking every precaution which prudencestild
suggest. It 1s only too easy to be wise afier the event. e was domg-_ui'é;i{or‘ﬁ

in the way which the employe[r] expected him to do it. and. I thewhadhaken
proper safeguards, the accident would not have happencde”

accident mighy hav

a suggestion of contributor,

Mr Wong submitted that the judge should have found a mreasuie of contrjbengry
negligence on the part of the plaintiff in view of the faettRawtvith all hisy earsof
experience he should have realized that he was lowering the derrickina way tha
had obvious dangers to his own safety and thatyateast, he shotild have waned
until someone could help him and supervision could be provided, |

The plaintiff was not performing hiséws”kg‘in a dangerquis Way 1o save ln_msflt
trouble. He was doing it in that way to get on with Risiemployer’s l"'s"w:'
In a way, as the judge found, that was condoned and taeitly encouraged bl'\ ,:
employer. There were safer systems available‘but they were not ones % "_L,];.
In practice, were used. [ndeed, as I have mentioned, the chief foreman hmmln
had employed the same method on the evidence accepted by the -'Udg\emm
these circumstances, 1 do not think that an employer can be.heard to S:l.m :
his employee was being negligent in carrying out the work in that m|ahcanﬂ.*’-
Seems to me that the approach of Denning LJ in the Court OfAP?ea licable:
of the General Cleaning Contractors case which I have just read 1 2pP

. Ip.
. - ted for h¢
As to the suggestion that the plaintiff should have obtained or Wl

e QWD
: » taken s ©
€€ Was no room for a finding that the plaintiff ought to have 12

T 14
o p;])) <
. In the long
Precautions to make the condoned unsafe system more safe. < case quot

th

. that statement of principle is in point here . . . In oyr
pmy VieWs he derrick by hand were by no means obvioy
i lowernng «perience. He had performed this operat;
his yearS.of eﬁfz as a stevedore (as had others) withou
his w(,.rkmtg arising out of the use of that method had
10 accndl:" \: long the plaintifl would have remained employed, engaged on daily
wonder h:was despite his long service with the company, if he had insisted upon
m":ga:) e of the safér methods (which took more time) described by Captain
us! |

LIO)'f:l.d mysélf.quite unable to disturb the judge’s finding that no contributory
nc; : :malhigdzbee“ established against thg plaitjntiﬁ" - On the evidence that he
Méd’-fébfhe cogentreasons that he gave, in my judgment, no other conclusion

WMIC N

case the dangers
S to the plaintiff despite
On in the same way al|
t mishap anq, it seems,
been reporteq, One must

Appeal dismissed,,

.

Moregyer, in Jang Shau Tsan v Wealthy Construction Co Ltd (HCPI 1092/1998, [1999]

HKLRD (Yrbk) 374), Deputy Judge Woolley said:

..one has to distinguish between a workman deliberately taking risks, possibly

% a shortcut, where he is being paid on piece work and wishes to achieve as

much as possible in the time available, and one who is using the only method
provided to do the best job he can.

In Mak Woon King v

Wong Chiu [2000] 2 HKLRD 295, another case involving a
worker paid according

to the amount of production, Ribeiro JA said:

Tbe deceased’s omissions mu
PIeCe rate arrangements with
Work Practices; the complete
Indeed of any attempt to pro

‘mployer’s dismissive attitud
‘omplete inad

st be viewed against the Judge’s findings as t9 the
their built-in temptation to speedier, incautious,
lack of any safety instruction by the employer or
mote safety consciousness, as evidenced by the
¢ towards the safety leaflets in his office, as well as
Sawrm: “quacy of supervision over the way the deceased anq the‘ot:lef;
lhwml" Workers did their jobs. The Judge found that the defendant simp yhe
“M o adopt Whatever working methods they pleased, being well aware of o:;
“mWOrkefi, flecessarily implying that the employer knew that his employe
3d0ptmg unsafe practices, in breach of the regulations.
HCRCQ‘

" : : negligence
015y, P of Appeal reduced the judge’s finding of 40% contributory n¢g

' > igence. It
Wag 54 he]t;r ; h\ow'edge ofa danger is not itself evidence of contributory ne,?shgerlalion
" the Court of Appeal in Wong Lok Keung v Discovery Bay Transpo





