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. AGREEMENT

. " SO yerate as, or ha\'c |
scondition precedent” Can kg ’ the efy,
LSS9

have called 8

o
0 ,
condition subseqpéﬂ |

v W SURIEIN ;'i‘)'.‘! i1 ANt
i'occurrence- of condition A third pogg;y,

rties not”reven L 0L, 3 il'n'\ ?
I;P:fore tl?;u:strent .-oic):curs, the main obligations have not accrued: but ”\m}\ hy

{ : - | ' anvthing to prevent the Occurrence W ) lh
IERDUIRS nefther g?cr;ysmma:i::a;:agng t:achilt)\eWas sold on condition( : |)l,h°, Ui
Thusn Madﬂ)’ Vv iﬁed O the b‘uyer?s pro peny. The buy er’s re quaI ld: Il (';'U'_:
O for  proper trial was held o be a breach. Similarly, the scller ., "
bﬁn‘ in breach, had he refused to-subjg:ct'the machine 10 a proper teg; he
orinciple is illustrated by a case™ in which a professional footballer ;s trangg,
for a fee, part of which was to be paid.only after hg had scored 20 goals Bu(”‘q
had done s0, the new club dropped him from their first team, and the, \\,crc‘;}::
to be in breach as they had not given the player a reasonable OPpOrtunity ¢, .-
the 20 goals. RS XTING ARGES 0 VIO s

In the absence of any express term,** the duty not to prevent the occy,,
the condition has been explained as resting on an implied term and this
the scope of the duty in a number of ways. For example, the implied tery, ,
be to the effect that a party will not prevent fulfilment of the condition, s, that .
is not in breach simply by doing nothing;** or that he will not deliberae|, Dieven
the occurrence of the condition;?* or (even more narrowly) that he wil| o, w,,;.;;f
fully do 50.%5 The latter type of implication may allow a party to engagc in ¢y,
kinds of deliberate prevention but notin others: e.g. it may allow a company whi
has promised an employee the opportunity of earning a bonus to deprive him tha

opportunity by going out of business, but not by simply dismissing him, befor ,

2-109

n\'c .r'.f
'd.\ :i[?‘.'
]a.\ Q;'}:"

bonus has become due 661 ©o e EY

o Lnuo!
| . Hibne2 ol 180 16910 lRetnssd b TN O :
2-110  Approval of one party The sort of implied term referred to in the previy,
paragraph can be excluded by an express contrary provision;%7 in particular
provision making the operation of a contract dependent on the “satisfaction’ of o=
party with the subject-matter or other aspects relating to the other’s performance
Thus, it has been held that there was no contract where a houggas\bou ght “subidt

to satisfactory mortgage™;*® and where a boat was bought “Subject to satisfacty

A

& R
's Rep. 2092001024,
o)\ I*bloyd’s Rep. I--

** Total Gas Marketing Lid v Arco British Land Ltd [1998] 2

¥ (1881) 6 App. Cas. 251; cf. Shipping Corp of India v Naviera'Letasa |
CIA Barca de Panama SA v George Wimpey & Co Ltd [1980) 1 Lloyd’
Lid v Davenport (20111 EWCA Civ 1287; [2012] B.C.L.C. 365. C
ings NV v Petroleum Authority of Thailand [1999] 1 Lloyd's Rep. 483
ing about the event negatived by terms of the contract), = = s

' Bournemouth & Boscombe Athletic FC v Manchester United FC, The Times 22 May 1980.¢! i
Group Lid v Nedlloyd Lines UK Ltd [2003) ENCA Civ/1716: [2004] 1 Lloyd's Rep. 381 a2

(22}; Luxor (Eastbourne) Lid v'Coo 119401 A.C! 108, para.16-098.
. See King Crude per[1940] A.C! 108, para.16-098

e ?‘;3»113‘. . T LD PSSO BB AR 15821
rv Kive Droite Music Lid [2005) ENCA Civ.1300; [2006) E.M.L.R. 4 at [160).
e 208 Blake & Co v Sohn {1969) N WALRI1A12L 30 4058 11148 1o oo
JSee 'l_honlpsqn v ASDA-MFI Group Plc [1988] Ch, 241, '

*7 See Mkmm A son v ASDA-MF1 Group Plc [1988] Ch. 241; and para. 1609

memy L1d11990) FWLIR002:1 | s

® Lee-Parker y Lzets (No.2) e | 4423 [2008] B.PIR 1090 at 70).
£ "#{ﬁg&z’“ Y975)4 WALLRETTS bk i E-\-.»lx

{ 1.}. ’
,l. ‘.‘t,_‘l"‘ ‘ o
>
iy N s
e 1

Carriers SAv Ridgebury November LLC [2024) EWCA Civ 719; discussed %"

DeGrees o OBLIGATION

Jepends. In one case®’® a proposed royalty agr

facturer of o invention was “subject to detailed evaluation of producti
m:rn:etin“g"féﬂﬁbﬂxw"’ by the manufacturer. It P on and

- i was held that his discretion whether
(o enter into the contract was “u ttt;red by any obligation to act reasonably or in
good 1on had n

ot been communicateds to the other
d contractual force. On the other hand, where

‘ pletion of two trial voyages”™ it was said
' be construed as “subject to bona fides” 5 The distinc-
nes of cases turns, ultimately, on the construction of the

agreement.= = AL hat the party on whose satisfaction the opera-
tion of the cont at least provide facilities for, or not i . the
inspection réfer ment.*” Of course if the result of the inspection

is unsah@

ft _;:use\ régsonable efforts to bring the event about (without
der ?kingjmatr'hls efforts will succeed).®®! This construction was ap-
' oe;’w/.hei‘e land was sold subject to the condition that the purchaser

SLOSRRE IOn oniun

Astra Trust Ltd w Adams' & Williams [1969] | Lloyd’s Rep. 81: - : ~
Lloyd’s Rep. 250 at 254; and in Ee v Kakar (1979) ‘)’:0 P& %.R. zggubted o
71 Butif the buyer declared his satisfaction the seller would be bound even thou
objectively satisfactory: Graham v Pitkin [1992] 1 W.L.R. 403 at 405,
:;; :{ﬁ izle'Oﬁ.GDOdsActtlm s8,rd4.
Wishart v National Association of Citizens’ Advice Bureaiwx [1990] LC.R. 794
:’;-‘-Smb{lad wﬁ&e}:_‘f@aawrger (No.2) [1999] 2 Al ER. (E?omnll) 651.
tit z;ab:'l:d'l}fi-\.&?t#phé{h@;eaﬂer (No.2) [1999] 2 All E.R. (Comm) 651 at 662.
s (Gbmnimménﬁoﬁ%ommmqun, see Stabilad Ltd v Stephens & Carter (No.2) [1999] 2 Al}
P migﬁslvdt'«ﬁﬁo;mamqmmt may be satisfied by conduct from which satisfaction can
bt f""“«h = 'swmmyerpffgoqu-on approval retains them without notifying rejection for more
- npliated:ora {Q&‘R} Qe&un%:*.sile'of 4(gvoods Act 1979 518, rd(d).

‘ oo eostre V|2 Lloyd's Rep. 457 at 464; cf. BV Oliehandel Jongkind v Coastal
| ,’""W?ﬂd&l@[_l,?8,3l,r2~jbloyd's Rep. 463; contrast The Junior K [1988] 2 umep\ 583 at
vorasiwere held to negative contractual intention); Novis Aviation Lid v Adwbaf Arab
D ..‘.,__,Bglﬁlmt:v‘é};e‘-.ts7s~(®mm): [2017) 1 BCLC. 4194 :([ial, See also £l

Context The p o caitice Commerce International SA [1990) 1 Q.B. 606 at 619 and in an analogous
- ?; éfgfﬁufa 1 Lloyd’s Rep. 397 at 404 (para.2-098, text to fn498).
Alubaf Arap 1 Per [2008F BWOA Civi 442; [2008] B.PLR. 1090 at [71]: Novus Aviasion £ v
. The Mo ernational Bank BSC [2016) EWHC 1575 (Comm); [2017] | B.CL.C. 414 at [68%

0 AS i Tra e 212 Lloyd's Rep. 250; cf. Ee v Kakar (1979) 40 P. & CR.223. |
N o caroyshire [1977) 2 Lloyd's Rep. 457.
“vasion ”f‘t 10 i‘:\'Astor Management AG v Amlaya Mining Pic
M1V 2407; [2019] | B.C.L.C. 409 where one party was required 1o use “all reason-
abAel.] 18 .:f Wil Luoinab o

(69

i,

gh the survey was not

. -
. .




2-112  Effect of failure to perform It will be seen that in cases fallin

2-113

AGREEMENT

y to obtain the permission, but he .,
to make reasonable efforts e ©Was ;..
:g:::'; when those efforts failed.*** Similarly, where goods are "1,

| . : " ‘whose duty it is'to obtain he 1 SUb;, : ofrﬂﬂ:“"mw’mo‘fm which was not possible bec
rt (or import) licence”, the party W . : the fice, jtey . ing . | ause th
rcz?t);ri:(na fafiz promise absolutely that a licence will be obtain c:}f\”}:cw | ntract, failed to provide the necessary ¢ © buyer, in breach of

undertakes to make reasonable efforts to that end.** The principg obligi" * by
and sell will not take effect if no licence 1s_obtamed;5f° but if the Party Ong 1
have made reasonable efforts has failed to do so he will be liabje i, T \} ho o
less he can show that any such efforts which he should have made . | 2

&C8 %
: Oyl .
have necessarily been unsuccessful 55 4 if

k

£ With;

oty Svees \ doctrine of fictional fulfi] Some of
third and fourth categories discussed above, a distinction must be drz?\xl':&h\c% cz':l‘fff,l:dibv and stressing that itmdgzts ::st Z(iigressed by confining it o unmazi
two types of obligation: the principal obhgatl.on.of each party (e.2. to Bt Uy C 7 tion: Thus, the buyeeda Mac kay v Dick s Pense with the requirement of
and a sup§idiary obligation; i.e. one not to wnthdx:aw,'not L0 prevent i ;xgd @l f:g!m achine would nothayd excavated a1 s ee!:utled 10 prove that the excavat.
the condition, or to make reasonable efforts to bring it about. One viey, i\r:h’\t not pleaded such a c: se. 3% n the King Crude Camcf“"'ed " any event, but it had
al it 4 '

party who fails to perform the subsidiary obligation is to be treated as i

g
tion had occurred; and that he is then liable on the principal Obligalio‘n th..r“'"-“;,_

Mackay v Dick>® the buyer was held liable for the price. An alternaty, ioy, b
the court should award damages for breach of the subsidiary obligajo. it,“, " lig
ing such damages, the court can take into account the possibility that (h. | ey,

- . lh-' o
might not have occurred, even if there had been no such breach.soo it

e e rrL o 8 rs CaSC.
tion arose becaus¢ onany view it was the buyer’s by N0 question of caysa.

Doctrine of fictional fulfilment The doctrine of “fictional” OF “deemeg” f, ¢
ment of the condition which is said to arise from the decision in Mackay y 1),-(.:-,“.1“!'
the subject of review by the Court of Appeal in King Crude Carrieps
Ridgebury November LLC.5" In that case, the parties entered into a |
purchase of a ship,’?? under which a deposit was payable, but only

%

contract foyg;
aﬂCf 1hC (y‘)‘\n,

%

¢ Hargreaves Transport Ltd v Lynch [1969] 1 W.L.R. 215 (condition not satiSfied) ™Richard s I
Partners (Inverness) Ltd v Dick [1969) 2 Ch. 424 (similar condition sati qgQ;-.co‘ntmu Tescoffum
Lid v Gibson (1970) 214 E.G. 835 (no obligation on purchaser to ap %&f;’p‘lannin £ Pernis;

* As to which party has this duty, see HO Brandt & Co v HN M@;‘o [1917] 2°KB. 78 4

Pound & Co v MW Hardy & Co [1956] A.C.588. | . . . ¢
** The prima facie rule may be excluded by express words whic @ n'their true constgugtion, imp
an absolute duty; e.g. Peter Cassidy Seed Co Ltd v O Kkukauppa [1957] LWILR 2713(
Czarnikow Lid v Centrala Handlu Zagrwzitznego: { [1979] Agz}ﬁ}‘at 371; Pagnan
v Tradax Ocean Transport SA [1987] 3 All E.R. 565; ¥gfes and Carter 1Y.CL. 57
% Re Anglo-Russian Merchant Traders and John Batt & Co tLondon) Li N9
Import-Export v Loumidis & Sons [1978] 2 Lloyd’s Rep. 560; Gawmerco SA v ICM Fair Vo
(Agency) Lid [1995] 1 W.L.R. 1226 at 1231. Where the conts:
proval of a public authority, there may not even be a duty to make reasonable efforts to scc’tr-“f‘}f{
approval: see Gyllenhammar Partners International v Sour Brodegradevna Industria [159):
¢ 1doyd’s Rep.403.7 (2891 1 A worriil 80 temhaon o 053 i hval O
4 Charles H Windschuegl Ltd v Alexander Pickering & Co Ltd (1950) 84 Lloyd’s Rep. 8 » 9(
Brauer & Co (Great Britain) Ltd v James Clark (Brush Materials) Ltd [1952]) 2 ALER. 47 3.’ “
' e Malik v Central European Trading Agency [1974] 1 Lloyd’s Rep. 279; Agroexp?""*
K. gvumpécnnede Céréales [1974) 1 Lloyd's Rep. 499, = 1 .
erseas Buyers Lid v Granadex SA'[1980] 2 Lloyd’s Rep. 608/at 612. Kinb Cr T am e ._ . -
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AGREEMENT

cease to apply In light of subsequent evenye .

2.115 Condition may longer applys OF or cease to have effect. Whether it o,

' ‘ Cl\ i
l'

PIECOURGREL contract. In Astor ManagememAG v Ata/ “*'a,. § ISR

et consg:c:: tl;\: ‘f):ahoi for the sale of a copper mine was deferreg , ” n " 11 4 PSR

Plc“:; F:imhcn wo conditions had been fulfilled: governmental authn s e Crisrren 3
pngart mining activities and the securing of a debt facility by the buyer . d” : w " N e e

cuch activities to begin. The authorisation was gr;n%de but the buy, ‘“\L:l f:, yie v L

necessary funds as equity finance, rather than as debt. court held that, il lhe 1. N e P : CONSIDERATION:
first condition might have ceased to apply if; for example, the necd f, auth, K RS o Sl

tion was dispensed with by the local government, the second did ny « T‘( L r1F e e .

ties had deliberately chosen to require that finance was raised by the b, Uyer o 8 e ey

and not in the form of equity, not least because part of the Considerayjg,  for o QYT o< 20

seller was the receipt of shares in the buyer and the value of those shyy. G " At

reduced if the buyer raised equity finance.® To guard against the risk (},,, the | o
might choose not to raise debt finance, it was required to use “3| rcaw’;?
endeavours™ to secure a debt facility. The buyer was found not to have by,

dLth
obligation because equity finance was the only form of funding that wy, L‘u

ably available.* The unsatisfactory outcome that the buyer might avog ,,, ;z

much of the price for a mine that was now profitable was avoided on (he basis lhn

it was only the provision for deferred payment which was not enforceable 1 e prie
nself was still due and became payable under other provlsnons of the contry 4
. 2t ofl) airitrw endist 2o '
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5 Nle 0\\':°o.oob000"""." ......... : . inEﬂl ‘
(}} Gencra(lm law [imitations  veesiassiiece } }-z;,, wﬁm&mm@ 873"" over 200 years ago though it has been
)y Comm for law reform.” The
Gi e Ot e pOHl' la . present position therefore is that English
(iii) Equitable ¢ R : z mbility of agreements (not in deeds ) by reference to a ¢ ,'s
7. Proprietary 0y s i s U A o ’ :ous body of rules known as “the doctrine of consideration” 7
" (a)" " NATUREAND SCOPE OF THE DOCTRINE cs sieicstys oot v ‘1:# 1 :
REQ‘an1S ........ AR R NSNS O RS ee ¢ v 0y, , 4 1 )
(b)(i) Promise or assuranc'e ‘ ..‘.); Eijl.f".“!: ’- RsesestenL,,, £ 1];!
(i) Reliance ..... R | }’\% B evicn o body o v
Gy DI R e el """ - 07 s { amount 0, a contract.” . 'Y 10 whom a promise of a gift is made
(¢) EFFECTSOFTHEDOCTRINE' ' ...oieecceciecccceeen.. | \11’ ‘f‘:(’) szYiﬂgms'p@ or charitable motives gives nothing for the promise; and
() PEExtent OF the Cquity e REREEERERER et e o e ; ‘.‘-3 S ciaimeOf-*s“"h- a promisee are less compelling than those of a person who has
i) Remedy ........ O o OO % given (o promised) some retutn for the promise. ® The invalidity of informal
(iii) Proprietary and promissory estoppels contrasted ... * g,ann,‘touacpmmﬁ""f’ this J¢ Q an also be supported on the ground that their
(iv) Proprietary estoppel and contract contrasted ..... . N :: | uld prejudige thire pflzmes such as creditors of the promisor." Such
8. Special CASES  ..vowewvumismmaniessmmisn N DAY DONELRG ade;'? and the requirements of executing a deed or
Ya) -+ DEraVR PROMISES st M BN o i 00 . ., % g st some protection against this danger.
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(b) UNILATERAL CONTRACTS . uaveanasnsnnnconennennn. 1o @t of consid . .
(c) BANKERS' IRREVOCABLE CREDITS . ..vvvrvcvrnnnnrnn,, 1123 K at, ahy Pl'OmisZ?\?t?i?:h J:rce :gf f‘ng;'z‘;:t1(1)itt‘::z:’l'ﬂi:xie a‘: -
(d) FIRMOFFERS . oonesvseannsnnsnsannnnesuanennon.,, RP ercie . These applications of the doctrine were brough{
() AUCTION SALES WITHOUT RESERVE  ........ il . . . 116 gessmg that consideration had to be not merely “something of
(f) NOVATION OF PARTNERSHIP DB LS et tetulola i el 0.5 & o o o o o . . . 3]63 \ t-\...‘ Va.ll.lfin the eye Ofﬂle Iaw”.n 'rbe law in Certain cases
(g)  GRATUITOUS BAILMENTS ... e e A L1t the “value™ of acts or promises which might well be regarded
(h) GRATUITOUS SERVICES & /s« s biemaschasabivoassnnns. .., 3168 Y ne ThlS l:efusal was based on many disparate policies; so that
9. PromisesinDeeds .......... B b s .. ) ‘promisesayithout onsideration” included many different kinds of transactions
| | | - SLERN SHHADL RS * ‘ ich, at ,ggtgt,-,hgd,-h_tﬂe In. common. It is this fact which is the cause of the
10. Proposals for Reform - « -.cooovirevarane . SR 348 gredl complexity of the doctrine; and which has also led to its occasional
| _ 5 s , ‘ wacanted extensions and hence to demands for reform of the law.
- ik ( exiinflebhdpnanian 20T, lcgo
. | o~ "‘ O 1 e Villsasdt o eaa0(B) - DEFINITIONS
(AT ““.' / o ..:u;::&?mimr. tlgeil st
sk J enefit and detriment, The traditional definition of consideration concentrates 3004
3.001 General rule In English law, a promise 1S not, as'a g | -z ¥ =

| | le, bindif} & the requirement that ““something of value” must be given and accordingly states
contract unless it is either made in a deed?® or Suppo me “congdermd? consideration is either some detriment to the prom%see (in that he ma?r iivc valt\l::;
The purpose of the requirement of consideration some legablinitston (& orsome benefit to the promisor (in that he may receive value).'s Usually, this ot
ended to bcdégally bindisg .L.f;f)izlunmb.ﬂ!mn-({' .' .- f ’
ep tation, duress M oo fer g s

enforceability of agreements even where they
and are not vitiated by some factor such as mistake,'mi

illegality.# The existence of some sort of limit is not a farity of English % e RmmVHﬂM(l?’?&W‘ﬁh ;506.; 4 Bro. P.C. 27

e.g. in some civil law countries certain promises which ifEng and are not bindig | ;‘-usee-'__ _ m,‘&mb.mbm:. TRESEN

for “want of consideration” cannot be enforced unless they are made in some %+ Mp e SORASAIAA2Q.B. 851 at 859.

¢ eg.byan At 8 The view was, indéed, put forward at one Lk K ,Q 5 5;3 f”, 5% Plf‘ ,‘ Wmmms v Roffey Bros & Nicholls (Contractors) Lud [1991] |
that consideration was only evidence of the intention of the parties (0 be bound, 45  ¢f. Eisenberg :;,; ;‘J;f C "U"fjﬁ‘gz;q; 85 Cal. L. Rev. 821: Chen-Wishart (2013) 13 O.U.C.L.J. 209.

that (at any rate in the case of certain commercial contracts), such evidence <

’ i by writing.S But the viey . (other tha!
equally well be furnished by writing.’ But the view that agreements (01
those contained in deeds) were binding without consideration merely becaust ia)

d v Kenyon (1840) 11 A. & E. 438 at 451.
YHcOivitt (1988) 13 N.S:W.L.R. 162 at 170. It is often easier to promise to make a gift than
AN SN 2 Dol © s
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P MY A ! ! ‘ z.{;:: ;\.-" Pt ';‘w-; (‘9."1 \
2 Seepaa3 ‘ Bl ) ‘m; 153 at 162, See also Cooke v Oxley (1790) ;TR. 653 at 654
= | 170. - pttendge v Firmstone (1838) 8 A. & B, : Thomas (1842) 851 at 8%
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3) LR, 9 Q.B. 55 at 56; Gore v Van der Lann [1967]2QB. 31 A Midland
Lid v.Gireen [1981) A.C. 513 a 31 Modahl v Bricish Ailetics Federation
iv 1447; [ "?i ,bwj“a‘"gz at [50); cf. [2002] | W.L.R. 1192 at {103}
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CONSIDERATION

ment and benefit are merely the same thing looked at from differen, o
Thus payment by a buyer is consideration for the seller’s promise
be described as a detriment to the buyer or as a benefit to the seller. and o M
delivery by a seller is consideration for the buyer's promis COnyg,,

Clo pay mﬂ',
described either as a detriment to the seller or as a benefit to the buyer ;Rd Can |
: CSe

s 0f
0 dch\C] ‘ “Q?&

ments relate to the consideration for the promise of each party lookeqd s C M
For example, the seller suffers a “detriment” when he delivers (he g%sk“‘*m’w. ,
enables him to enforce the buyer’s promise to pay the price. It is Quite > dng b pro LeastioM
that the seller has made a good bargain and so gets a benefit from h, b l{frch-\am (o at e the past insisted on
of the contract. What the law is concerned with is the COnSidel‘ationfOra r (““ Ry legﬂ'll. v mel) el brn O aR 0 0
not the consideration for a contract. I3 EERL D18 30210M01q TOMise._ Othﬂ' definitions - The traditional definition of consideration
| i s 108 1 0 r deu'imém',‘isl;?'omﬁm ‘regarded as unsatisfactory &;On in tcnns.of benefit
3-005  Either benefit or detriment sufficient Under the traditional definitioy, on is that it is thougthrong to talk of benefis i Cause of dissatisfac
ficient if there is either a detriment to the promisee or a benefit to the Prom; s Suf . es expect to, and a fally may, benefit from the co ‘mentwhen both par
detriment to the promisee suffices even though the promisor does oy ben ;‘f“ Thyg : ntQ the ewro
where A guarantees B’s bank overdraft and the promisee bank Suffers dm; 3 "L |
advancing money to B, then A is bound by his promise, even though }. ngn. .
no benefit from the advance to B. The détritent must however, 14, f‘L‘S '
“requested” detriment, or incurred “in exchange” for the promise ! It i S ¢
ficient that the promisee has simply relied on the promise to his detrime il

> R - , T e C \"ic\\‘
benefit to the PTOMISOT1S, on 1ts own, sufficient to ‘satisfy the requiremcnttha!
consideration is supported by a number of cases? in which promises were cnf
on the ground that such a benefit had been conferred, even though ther '

parent detriment to the promisee. L

J 1

Lo
B -

- 3-006 Benefit and detriment may be factual or legal The trad; 10nal definitiop ¢
consideration lacks precision because the key notions of “befiefit” ang “dey
ment” are used in at least two senses. They may refer, first ny

some value, or, secondly, only to acts the perfonx?%
|

. ' hich 1S\hotalread
legally due from the promisee. In the first sense, th

or detriment is in fact obtained or suffered. 'Whe‘n‘ rds are us“é’d.jn" the second
sense this factual benefit or detriment is dis! gardcdand a netion of what may b

| s PaR i ey in the authorities than
, i, , any other definition. For these reasons it will be used in thi
nsideration 14 bens 20 SR STIOT M0 Ja8:108 b sed in this Chapter

Mlllt.ualv.p.',r.i‘)misesfnsmfar ‘we have discussed
c.on'snderauon'fopme.zpi'ol.rﬁse'of the other, ¢.¢.
tion for the \._se'llws\'gprqmisegtodeliver, or delivery by a seller as consideration for
UM .uﬂ’lﬂl;hlfa‘g&i bEnNl e 0

called legal benefit or detriment is substit nder this ngtign, the promisee my
provide consideration by doing anything that he was %ot legally bound to do,

whether or not it actually occasions a detriment t Sconfers a benefit on the

promisor; while conversely, he may provide no ¢ ASideration by doing only whe |
he was legally bound to do, however much this mayin fact occasion a detrimen . © of the existin,
to him or confer a benefit on the promisor. The English courts have not consid- - e aSlo e e Ve
ently adopted either of these senses of the words “benefit” and “detriment.” In som es discussed at para 3.06c.

2 P _. i
l

e existing duty cases discussed at para 3,048,
olls (Contractors) Lid [1991] 1 QB. 1, para.3-050.

ed at paras 3-062-3-065: but probably not to the forbearance to sue
1Ces of

2> aIe s i s approach in Williams v Roffey Bros & Nicholls (Contractors) Lad [1991] |
° 4 <30T both parties benefit frof
ey 5 - 5 .‘,:‘..'n\.

ties benefit from an agreement it is not necessary that cach also suffered a

s

DY VAR E - AL LW &) |
** O'Sullivan v Management Agency & Music Lid [1985] Q.B. 428 at 459; Re Dale [1994) Ch. 31 B BT w84
38; cf. Gill & Duffus SA v

Rionda Futures Ltd [1994] 2 Lloyd's Rep. 67 at 82. B P Al e (1) G
17 & m 3_0‘0' 3-01 l. :_. : ‘1'.,;.'.4."'.1.\ / ". . ’ s ‘ : ,.\'g";h ' .- )\"b~133.

ravyauih
| Fon DU w0 S0L M ERT 2R 01 A Ufridge Lid [1915) A.C. 847 at 855,
‘W’- Holdewortti, A History of English Law, Vol.8(1937), p.11, /& (vl e A 'Fundamental Restatement (1971), p.60s of. Liewellyn (1931)

|y oF aas3-025,3-043 and following, 3:104,3-108; 1+ 1000 4 | . 40 Yale
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" Atiyah, Considenr | OF CHCISM OF Atiyah's views, see Treitel S0 A LJ. 430

R b0 W e (ext % w 2yah, Consider, TR O 1971 pp. 32, &

S | ~wmwdomwm:mm;m icity references in the & tGontracts: A Fundamental Restatement (
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CONSIDERATION

‘ , is. however, also well settled that 1y,
the buyer's promise t? P #;iher Hence if a seller promises to de:."j" Prog,
can be consideration for 64C For them ontdelivery. 11 . ¢ Lo
‘ nths’ time and the buyer to pay 10t OIY, there ;. Ui
AR R « from which neither party can withdrayw, .. |
mediately DInding B0 T ve claimed till the appointed time. Implicy """,
course, performance cannotpe01alm°‘?" u alzpo 2 the. 1:"P"Cd~ no Icf "
express, promises can constitute consideration for each other.* S hyy
Some difficulty has been felt in exp}anmgg the rule that mutual Promige, ..
consideration for each other. At first sight, it might seem that the me;, iy 4y
promise was not a detriment, nor its receipt a benefit, so as to make Q:? ofy
promise binding. It will not do to say that the person ma}(lng the promjg, \u’fu’ntcr-
detriment because he is legally bound to perform it; for if this assumptioy - lerg,
about one of the promises, it must also be made of the other, so tha thc.“c Mg
tion” assumes the very point in issue. Probably the reason for the e ; . :p'&na |
A person who makes a commercial promise expects to have to perfor, ) '('jxplcr.
in fact under considerable pressure to do so). Correspondingly, one w, .-
such a promise expects it to be kept. These expectations, which caj, . <
where the promise is not legally enforceable,* are based on commerciy
and can properly be called a detriment and a benefit; hence they satisfy
ment of consideration in the case of mutual promises. But there must, 4 least, p
counter-promise from the promisee: “A promise does not become comraq'u.” |
binding simply because the making of the promise is potentially advantage, :
the promisor™.3S | | 5
As a general rule, a promise is regarded as consideration for a counter-propg
only if its performance would also have been so regarded.? It follows thy; ,
promise to accept a gift cannot be consideration for the promise 1o Makewh
Similarly, we shall see that a debtor who actually pays part of a debt dods
thereby provide consideration for the creditor’s promise to release the balanca:
the position is exactly the same if the debtor promises part-paymentin.return for
the creditor’s counter-promise to accept the part-payment in f u&ttlenmn[,
f ot with a vigh &
DUYCT Wants (hesgoods
act or forbearance a the
2 been thelobject of the

it
m()ra]m

C Tequige,

Us f

Invented consideration Normally, a party enters into a
obtaining the consideration provided by the other; e.g, the
and the seller the price. But English courts often regard@ng
consideration for a promise even though it may ng v
promisor to secure it,* or the promisee may notfave.consciously realised thatke
was giving what was, in fact, consideration e also e'ﬁard the possibily

of some prejudice to the promisee as a detritient withoutregard to the question
whether it has in fact been suffered.*® These practices¢may be called “inventing

consideration”, and the temptation to adopt one or thefother of them is particulary
strong when the act or forbearance which was actu@ly bargained for cannot &

* The Aramis [1989] 1 Lioyd’s Rep. 213 at 225. But a mere proposal falling short of a promiise e
oot suffice: The Kaliningrad and Nadezhda Krupskaya [1997] 2 Lloyd’s Rep. 35 at 39.
* cf. Lipkin Gorman v Karpnale Lid [1991] 2 A.C. 548 at 581. tf
*  Ashia Centur v Barker Gillette LLP [201 1] EWHC 148 (QB) at [20].
% * Thorp v Thorp (1702) 12 Mod. 445 at 449; Re Dale [1994] Ch. 31 at 38.
A : ssz'msw 224 15 TLE' A (1051 kAT mih g ¢ b .
- V6. e8. panas 3-031-3-032, 3-163-3-165; cf. Pollway Lid v Abdullah [1974] | WLR. 493
s pin38 MLR. 384: Thomely (1975) C.L.J. 26; The Aley [1989) 2 Lioyd's Rep. 13831 1¥
e A ,;4 s (2007) ENCA Civ 1301; [2008) QB. 76, ... .
T | s A KA1 004 igq (00G1)

|. "
Ll
“

»

e might have suffered prejudice by acting in rel: et g
P’onus‘qeeé;made,;a basis of decision,*? while in gthers B ol i,

ome €asé , > Precisely the same argy-
S gc_ted-"-’» The courts have not been YETY consistent in the exercise of this

meﬂl.is rej ity - '
discr.ﬂio‘-" and its existence is a source of considerable uncertainty in this branch

ofﬂle..l,aw.o! S haimry &0
RS RS seatInie g BN

Motive and consi erptio

death expressed a des

shortly before his
have the house in

which he liv : 311' '::s death, his. executors “in consideration of such
desire” S Y e house to the widow during her life or for so lon

S 2} b | , namely the testator’s
dratteson J said: “Motive is not the same thing with

Censid e_ratign means something which is of value in the eve of the
ton) the [claimant]. ®.This remark should not be misunderstood: a

formaking a promise is the desire to obtain the consideration; and
: ¢e may fail to constitute considera-

rthti:l: condmonsare ;s'a't:isﬁed,-viz: (1) that the thing secured in exchange for the
promise is “of some value in the eye of the law” % and (i1) that it moves from the

’

promisee.*” Consideration and motive are not opposites. The former co 1S a
subdivision of the latter. The consideration for a promuse is (unless it is nominal or
invented)* always a motive for promising; but a motive for making a promise is
not necessarily consideration for it in law. Thus the testator’s desire in Thomas v
Thomas was a motive for the executors’ promise, but not part of the consideration
for it. Thg?:wxdow?sipromisefto pay and repair was another motive for the execu-
tors* promise and did constitute the consideration. '

— BRSNS

41 ‘
g‘:l:lx?:,‘em Cammon La_w. p..292. In the US there is less need to invent consideration because of
5 . nce Qf:g broad doctrine of promissory estoppel: see para.3-090.
Shadweof i m\;i&mla(lsw) 9.C.B. (N.S.) 159 at 174: the consideration was said by Exle Cl to consist
P bilitythat)the promisor “may have made a most material change in his position ...
Rt V:Davie.g (1862) 12 C.B. (N.S.) 748: the argument of counsel (at 750) that “the plaintiff
hay tion in consequence of the guarantee” was rejected, Erle CJ being again
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CONSIDERATION

3.011 Consideration and condition 7homas v Thomas also Hlustrages 1 NOMINAL CONSIDERATION
between consideration and condition.* The claimant’s remaining i diff W

nart of the consideration but'a condition of her entitlement (o Shifo, "dn\\ " d:”kc dequate valuems'beteﬂ’ given,* or whether the agreemen; :
tors” promise. Similarly, in Carlill v Carbolic Smoke Ball Co% (he ClanL.Q e 4y reason for 'thiﬁﬂiﬂpt ':hat the courts canpy Value ( hr: 'S harsh or one-sideq.
consideration for the defendants’ promise by using the smoke-byq)). l?‘"" Proyig ey have 1o doj‘?i';‘ th :i,“’ o ASSessing damages o1 [y jg pyrp T %€ Of €ach party
ing influenza was only a condition of her entitlement to enforce tl’rum hey u.}(.‘;d interferc \f’ff‘"f',’[go;rtﬁe.?g':?::.y Made by the parties, The farclth?: Y Should o
these cases, the promisee can be said to have performed the Coﬂdity p"“ln,\,;.“l' “fot much or= bt "'lng mnay be evidence of fraud 0,.' e PErson pays
performance was not requested by the promisor.5! Where th 0N, by, \\J\“ -court;(d lm‘f z;éracoth " © quality of the SUbjc'ct-mauermmakc' s
performance of the condition is (or can reasonably be regarded a5 h:vi l'(mngcc\.\ the ¥ d‘i';?gﬂfe con&act.: This :thcg?tf};mstrated'ﬂz but it does 'nﬁi :: ::;5: ol
requested, it can Fonsﬁtpte consideration,” e.g. where A promiseq B lt: :1 "‘k‘t‘nw; the v\:}:en.it!is.-sai Hithat Pexcessive! pricei ':r\: sgmetimes Causes dissatisfaztfnfggt
pl(?t of land to B if B built a house on it, B could cnfome the promise llfl(“j”\c}& 8.8'0 " modation: Stch problems are, howeyer Charged for 00ds or services or
built the house.™ 'y | o 1 e g * ial legislation or by administrative mezusur’e[sn ?hrc agproprlate!y dealt with by
3 jted oINSt o yrorilses withiout ol e raiintiis . civil litigation- The:courts are not well equippeq tgndc{ellhc e ere procts of
3-012  Limited effects of promises without consideration - A promise (. : control, and their refu§alhas a general rule, to concern (he ,op 4 System of price-
port.cd by cons]dcratnon may nevertheless give rise to certain legal c“-f_” 0. of consideration i fiection of this fact. At the sam T ves With the adequacy
particular, English law places certain restrictions on the revocability of . Ml subject to @ numberof exceptions, to be discussed later i cthumc' el rule i
where the promisee has acted on it in a way that the promisor could hay a“ MOmgy ‘hat the cousts\are*(even where the legislature has no? 'ts book.% These indicate
but had not requested; and it may give a remedy against a promisor wh,, r::.'f'f‘altd nsensitive totfie problem of unequal bargains; by iy nonc' ?)fe g:;cd) by no means
unjustly enriched if he were allowed freely to revoke his promise afier SUC}; rldbf ierely becauseadequate value for it has not been given lssom(::;;::;g
Clio ngea case within one of the exceptions, e.g. the existence of

in reliance on it by the promisee. These limited legal etfects of promise; Withe bty -_ ,
consideration will be discussed later in this chapter.* Here, it is only neceq. & ' } One party 15 able to take an unfair advantage of the other
emphasise that they do not give such promises the full consequences of b}n?— y ich i '
contracts. Thus, the restrictions on their revocability may be only tempora, - ,.
breach of the promise may not entitle the injured party to the full loss of gm
damages normally awarded for breach of contract,* or may not entitle him g (;e&
as of right. Only a promise supported by consideration (or one made in g dekg)
has these full contractual effects. The limited effects of promises without consider.
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dequate makes it possible to evade the doctrine of consideration, in the sense that

. tion may therefore have mitigated some of the rigours of the strict doctrine; but (he j gratuitous promise can be made binding by means of a nominal consideration. e
F have not eliminated consideration as an’ essential requireg%;@:mf a bindjpe £1 for the promise of valuable property, or a peppercom for a substantial su;n‘c%t:
contract. s i1 (1) bae ™, wael 261 10 9Y9 a6l 0 e | \ money. Such cases are merely extreme applications of the rule that the courts will
| | ieooue jon ou sviton 4 . ) ot judge the adequacy of consideration.®* If, however, it appears on the face of the

HRGIa 20, ADEQUACY ¢ @ N agreement that the consideration must as a matter of arithmetic be worth less than

it Svita ot cmnta i) NN the performance of the counter-promise, there would seem to be no contract, e.g.
(A)  (CONSIDERATION'NEED NOT EQUATE | W if A promised to pay B/£100 in return for £1 to be simultaneously paid by B. It is
| i | Y AR assumed in the example that both sums are simply to be paid in legal tender. An
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skt iy PR T 4 tual force unles agreement {0 exchange a specific coin or coins of a particular description for a sum
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: : ~ | k whether of money greater than their face value (e.g. 20 shilling pieces bearing the date 1900
ven for it. But the courts do no neral, as cater 2. gp g
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" Haighy fM | w,l,ﬁ . & E. 309 at 320; Wild v Tucker [1914) 3 K.B. 36 at 39; ¢f. Langdale v
Danby [1982] 1 W.L.R. 1123; Brady v Brady [1989] A.C. 755 at 775.
“" Gaumont-British Pictures Corp v Alexander [1936] 2 All E.R. 1686; Midland Bank & Trust Co Lud

v Green [1981] A.C. 513 at 532. cf. para.10-049, fn.263.
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the device of no whe lifle of the law has not boen logic: it has
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S *of. Dickinson v Abel 1969] 1 W.LR. 295-,:]; o R :,’;g“'*“"lw '-’”1‘33‘;&2??3{%‘32’%
2. of. Ellis v Chief Adjudication Officer [1998] 1 EL.R-184. = = = (897) 13 TLAS i vl 10-049-10-051, 11-121,21-034. = .
: ; of, Re'Soames  ©7 ., Lloyds Bank Ltd v Bundy [1975] Q.B. 326 at 336 (Lord Denning MR).
S See Raffaele v Raffaele (1962) W.A.R. 29; Allan, 79 L.Q.R. A / 1989] 2 Lloyd sA 55 Allvahi Ry it Ao i there is no logical connection between the two
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