THIRD EDITION AR

o

-
.b‘ .- _

\.‘&u‘u‘
. el A
St £
har

e
-

o o aaits
. B ! py
T L
d
- -
r

What About Law?

Studying Law at University

| Edited by Catherine Barnard, Janet O'Sullivan
& and Graham Virgo

-




Acknowledgements

Contents
/——'—__——____—____—_—__—\\\
The editors are extremely grateful to all at Hart Publishing for their Q
enthusiasm for this book, for their support for this rather unusual ventyg Foreword O -
and for all their help in bringing this third edition to fruition, While Preface o
many of our friends, colleagues and students have given us help, adyic AF""O le PETES viii
and inspiration, we should like to express particular thanks to Alberting List of iouior Xil

Albors-Llorens, Tony Arnull, Caroline Blyth, John Cary, Phil Fellows, e e
David Feldman, Daniel Francis, Amy Goymour, Jonathan Hilliarq b Cm;gﬂ& rg 7 w sy 1
Dominic Hockley, Angus Johnston, Magnus Jones, James Lawson,j @ nard, Janet O Sullivan and Graham Virgo

Emilija Leinarte, Hannah O’Sullivan, Jake Rowbottom, Jens Schery T'Q"G S K ABOUELAW n

and Rob Veale for looking at various chapters of the book over the di g OLS 4
% 3 B AL METHOD 17

ent editions. We are also most grateful to the vanous revnewegs of this™ RPRETATION

book for their comments and for the feedbackgﬁ:o., ) ,M dents v vhich we IMAGINATION

have tried to take into account. .Mmz et 987 e Ralp i [ QQQB ALIS ATION
The editors Wmlld&alﬁed ro)iw‘} “‘Vr«»«v;n nks to t - POLICY UN NDERPI mm\
chjlle’*ﬁﬂ“‘ﬂs1ﬂﬂl‘l:tiit'! is. N ?1 \ Ott, K “u?‘&;? * f';}-'J ift N e 5(47'* ‘it;ﬁk§ “t--a:'\ f\ PLE

' ’ ' e P
» constit %fw« nd law and tort. chaNars Ton ~ CONCLUSIONS
{ ¢ !‘I.. b( ('N& ;‘ " e" l £ t AN ) ..-.:'.'. ‘. ..': p.......» C- "/j N ' ".--_ ' .J‘ '_", ™ ' ~

“ - 2Py ” Con »r \ ’ s ' . : ) il .
A e g N - et I aaw T e o 2 e el & Mot 117 i
. x N1 a8 hiUS TI1 AT\ 10111 \ 16" N A -
S L) Ry AR O RiARAANY AW S B > S - AN AR . 1o g -~ : )
J . }. e el Dt - - - Bt 2 XTED > b -"‘- a o\ gy b= J * \ s - C
» . » .o F  * - y . \J? ' c‘ z‘ ! P ' l ,J /-‘{ l! - -‘ Y ,
- “ L pes. (LS et P ) 5 v Yo L &, P y | - o A . ’ . - : ' F 2 2 -
. » ™ "t e -,X.'-ov‘:ﬂ“l -r-'ul‘.‘,v " | o on 2w e PP g - 7 M all . ' ) :‘ > - I v o> .. .- -

-3 1% w5 ! " 5 - " v ; ¥
. 9 -
- .

. wed')'
i i v N e -8 "
' : B : .g » ! '0.. !_. - r O, ~ .
"~ ) 4 ‘/ ! . : e 1 t‘ 1 : ’ f " v AL '! I witASN L) .
- e alanr T A 4 “. v‘-"‘- ool . ' E. - »

ey = .
[oe W\ J T——— y
/‘[J'n( v g ;..";'.‘-, ~
Granam virgo

. - .
- ]‘ 2 1 - T
4 .
A\ } A 1 :
- . ’ -
v )
-

éﬁﬂ:?ﬁ}! HO? CF

1€ W?*‘Ta AINAL
'WFACI'S OF BROWN
~ THE KEY OFFENCES
THE ISSUE IN BRQ
APPLICATION OF THE DE

THE DISSENTING JUDGES



x Contenis

THEORY: AUTONOMY VERSUS WELFARE

SUBSEQUENT EVENTS: MOTIVE AND RISK 50
HUMAN RIGHTS 51
LAW REFORM 35
CONCLUSIONS :s
1
3. Law of Contract
Janet O 'Sullivan 59
INTRODUCTION
SOME CRUCIAL IDEAS ABOUT CONTRACTUAL REMEDIES >
THE CASE 60
THE HOUSE OF LORDS DECISION IN MORE DETAIL g‘
WHAT HAS HAPPENED SINCE RUXLEY? 7;
WHAT IF THE BUILDER HAD SAVED MONEY |
BY BREACHING THE CONTRACT? 30
CONCLUSION 5
4. Tort 89
Tony Weir, revised by Janet O Sullivan
THE MOST FAMOUS TORT CASE
THE ‘DUTY’ QUESTION
THE KIND OF HARM
DAMAGE AND LOSS
RECOVERY FOR PURE FINANCIAL HARM
APPLICATION IN McFARLANE

FAIR,JUSTANDREASONABLE T
THE REASONS GIVEN IN MCFARLA. NE |,

THE SPEECH OF LORD ,1& YN
. nmm,w TICE

,./L.\m <r 'k*'f/

\\_-

FFEC l’ 57 VICFAR, L/ ﬁf"i{tj:‘

......

' \ t" jsr&\;hj H»)}- i}u’“ ", ‘L - L \,\'

. xr"‘;‘-' .' : / l".“i“u“-‘ f-h-h‘.. o CLE NN, e o | P =
2 7 =5 N ‘ ’ v )v 1 l C L I8, - r’ y & < ( A\ T A\ “ v YyYIro
- 2 e . M N . \ ' | - . F A 4 “ ‘
“ a2 .. ? ‘.’_ 5 -{ u;,.. -J ... ,;.. r!,. .“ \\) . f“/‘, N (I). o '.(" { U '; k "'_ e >

— _v":.”_.-

. . n.”' \\ ' : - .‘":. '.;’-'~...‘( A N ;J‘.. — i -
Y 1+ ﬁ-}' 'Y\ 2V ARBDMOADND
ot . '-‘-:“ '..:“.v"’): ".5:..\43-§5Q('7lf'-r§‘-’.
. .‘ N - » ’ e d -,.‘- . o /
- w5 - . 3

Sinwg
JAW )

Contents «i
5. Land Law
Kevin Gray 109
INTRODUCTION
THE PROBLEM OF PROPERTY 109
THE CASE (CHHOKAR v CHHOKAR) o
CONCLUSION 111
126
6. Equityand T @;
Graham Vi 129
WHAT I
BUTION OF EQUITY >
TRU 131
Xers o@mymm 13
POSSI OLUTIONS =
ENTIF N AND APPLICATION OF RULES

cxpu-:s
co SIONS :z

nstitutional Law
@§ rk Elliott 151

PROLOGUE
THE MILLER II CASE >
CONCLUSIONS :;g
8. EU .I.gyv,, Brexlt and International Trade 177
Cdﬂ! rine Barnard

yzla‘\”@’} RLD T nj““/w‘n\f% ﬁ 2GIM

Py
’ﬁ‘h\ﬁ‘%] DLIO!



ommentators have argued that this is the perfect
Castdiin\yvlfich damages should be based on the defendan Pr:f?z‘ple 3
otherwise the claimant gO¢€s .under-compensated. But if you Stb::“t
think for a moment, it is obvious that the Supreme Court o Loui;m
got it wrong—the claimant Aas suffered a loss, because it gjq &y

level of contractual performance 1t had bargamec} a"d, paid for This
lem should be tackled directly: if the prgblem 1S failure to com o
properly, the answer is to expand the notion of loss to enapje the g,
compensate more fully, not conc.entrate on the defendant’s profit ir
However, the House of Lords in the very controversial case of g,
General v Blake decided that the defendant’s gain might occas; onaly
relevant to calculating damages for breach of contract, although only;
very exceptional cases where a compensatory re'PCdy.Would Be g
equate. George Blake was a Spy for.the British mtfelllgence SeTVios
but he was also a double agent working for the Soviet Union. He yy |
convicted of treason and imprisoned, but later escaped from Wormyyy |
Scrubs prison to Moscow. There in 1989 he wrote his autobiograpf |

which contained some old information about his career in British ins

ligence. The information was no longer confidential by this time: if

had been. the Crown could have recovered Blake’s profits in a differ:
type of legal action for breach of confidence, but this was of €ourse &

available. Nor was its disclosure damaging to the public:.'._ oSt bt
releasing it Blake was in breach of his employment contiat :;'}.33:\.{,_-,:{».:_.]
had promised, ‘not to divulge any official mfo A1) },;.;(
of [his] employment’ (this promise. contin'ued-’-{ p-cHECt beyongd e
his employment ended). So the Crown (in, thes he AUOm
General) sued for breach of contract to%get |

from publishing the book. ~  °
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The House of Lords held in 2000, by a 41 majority, that b=
facts were so exceptional, the Crown could recover all ine pros
 from Blake’s breach of contract, even though it had not SUTEEC
from that breach. The reason given by Lord Nicholls was £t
tional remedies for breach of contract were inadequate On Hik
facts of the case: - astasiab sdb OIS
remedies are I
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what if the Builder had Saved Money by Brogehin g the Convaet? 46

" conseque ' N which the relief is
:L g sought. A useful general guide, although not exhaustive, is whether the

[claimm"] had a legitimate interest in preventing the defendant’s profit-making

activity and. hence, In depriving him of his profit. It would be difficult, and

nwise, (0 attempt to be more specific.
u ’

on to explain wlﬁhe Crown’s legitimate interest was:

yment as a member of the security and ntelligence
forqration is the lifeblood of these services. In the 1950«

He went

divulge ofﬁrmation gained as a result of his employment. He caused
untold an
himsel

easura{Qﬁmage to the public interest he had committed
by

ers (inc@jng the writer of this chapter!) have criticised this
itSsreasoning. Although it is obvious why the House of

orge Blake and wanted to find a way of making him

9, which wasn’t actually a particularly serious breach of his

.‘ »
» N '
Q‘ e

\former employment contract. So it is not obvious why the Crown’s inter-

estis legitimate here. _
More to the point, the decision does not just affect George Blake, but

(because of the doctrine of precedent) makes this sort of profit-stripping
remedy (called an ‘account of profits’) potentially available in other
oeach of contract cases as well. Lord Hobhouse dissented in Aitorney

érat v Blake, warning of the d: n gw@ Introducing an elem . > of

uncertainty into commercial trans: ctions, which would .
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86 Law of Contraci

thouch a number of judges have struggled in , |

::g:t{de whgether or not their facts are sufficiently s::sczgél"%% ,' Jacob ¢ Youngs v Kent (1921) 129 NE 889
Hobhouse would be relieved to hear that there is only one Ong)" ly B iiner ¥ Carnival plc gtradlng as Cunard) (201 013 Al
level case in which an equivalent “account of profits® g be:‘her, o, | Morris"G‘””er v bO"e” Ifep l(g:gPOﬂ) Ltd [2018)
for breach of contract (and pretty.much everyone thinks thn ﬂ\v% 7 dfofd y De F'ZSGZVC oen£ tructz'oanZLC}R 1262
wrong). In every other case in which the claimant s ought toat e b puxley Electron 1dv Forsyth [1996] Ac 144
claim within Attorney-General v Blake, the court has Managed o q
guish it. It 1s starting to look like a piece of ‘judicial lcgis'atiorg. |
deal with one difficult set of facts, which is not the way the . Jugty, ©
should work. It’s no surprise that the Supreme Court in Mo,,?fgmh
One Step (Support) Ltd was somewhat lukewarm about Blak, po%' |
noting that the ‘soundness of that decision is not an issue in th}s %

Nonetheless, if another Ruxley-type case came along ip wma':?“ - g Hedley; §
builder had saved money and therefore profited from its breachm | '
contract, a sharp barrister would probably still try to argue that the f‘;f
fell within the Artorney General v Blake exceptional principle, Ay,
time of writing, it’s clear this wouldn’t succeed, but the law of CONtracty;
remedies is so dynamic and controversial that you never know!

(k”“ﬂhmk" ’,

illips, ‘Contract Remedies 1 d

$o% 8 nd the Consumer
uch the Wrong People™: The House of Lo

f Spy oirs’ [2000] Web JCLI et
ard?’ (2018) 134 LOR 515

CONCLUSION

I hope that this chapter has shown that th,ere..i%;n;:.
remedies than just the boring mathematical bitgag
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00 Tort

could equally well figure n b@ks on family la.w, OF even W
The reason the case appears 1n books on tort is that g Paren:al by
suing the hospital for dgmgges, compensation for t.he Cost of briy s Wy
the baby. It therefore Sits 1n .the tort boo!<s alongside Other CaSesgm%
main feature is that the clanman.ts——mamly those injure i ind:ho"
or highway accidents—are §eekmg dam.ages as compengagio, fw
harm they have suffered owing to the misconduct of the defend:;‘h' |
in our case as in many others, the defendant’s emp]oyee (8 Wropgy
er’s employer is very often sued as well as, or in§tead of, the in dn?\t;%
wrongdoer, because the law makes employers .V1C3riously liabje 4
damages wherever an employee commits a tort in the course °fhiso,ﬁ
employment; employers common.ly have Insurance to cover Clainy
this kind). Sometimes such harm is caused deliberately, byt usually it('ﬁ
the result of carelessness, or negligence, as lawyers like to calljt =
Just as there are a number of separate crimes (such as murder, s |
and rape), similarly there are various separate torts. Of these the t

. : . Ort of
negligence is by far the most important in practice, but yoy

may we|

have heard of some of the other torts, such as defamation and nuisyy, 4

To bring a claim in negligence, the claimant must establish certain hag
elements. These are first, that the defendant owed him a duty
(which, as we will see later, is so self-evident in most straj

¢

as shorthand for the second element just4fightioned, careless

the part of the defendant, and also (more properly) to.deriote th

‘tort’, the cause of action which is established if th&ctaimant establ

allfonrelements. A\ e ; L1008 \‘?Wﬂ il T o .
interest because the outcome is not quite what one would expecti
¥

»

4 8 N.a ‘ -

that the husband should submit to a vasectomy, like som
Rt bt c{g;.'m.:m( M s 5

| A Sl
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conclus)
are O .

@ans, Scots applicants such as the McFarlanes needed
0'appe

THE MOST FAMOUS TORT CASE

Seventy years earlier, in 1932, .

The Mogy Famous Tort Cage N

cotsmen each year. The doctor reported tha

t the Operation, which

formed quite properly, had been successfy| and

eal which had held that there was no objection to such

tha@—\ of Appeal case concerned a disabled rather
G its decision as to a healthy child was arguably
d although the court rendered its decision imme-
sters had finished their submissions, without taking
consider its implications, the decision was treated as
fter and was followed for 15 years. But Scottish courts

nd by the English Court of Appeal and, unlike their English

no leave
al to the House (the rules are slightly more complicated now for

4

ippeals to the Supreme Court). In the event, the House of Lords held
unanimously that the McFarlanes’ claim must fail.
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her: she had not actually bought the pr.od.uct. The House of %o
majority, held that the manufacturer did indeed owe her 5 duty t(;by‘
such care. . tl
Why is this case regard.ed as SO important? After all, by 193
were plenty of Gituations in which a defendant would be i the,
caused harm negligently, but they were fegarded as isolated, ooy If
instances that just happened to have similar chargcteristics, not |
conceptual level to form one general tort of negligence. At the

i
tim:da' McFarlan®: .

thought that Donoghue v Stevenson merely added o Moy & fed : , to prevent it- St
Jawyers thoug ne More ctually despa.tched the H§XIOUS bottle into the world and the d:;::‘::

isolated pocket of liability and was no more than a small step fol\vard N s now safe (from babjes tposr

“consumer protection’, of !ittle S 51g.n!ﬁcance outside that area, , : ot much dis he mother’s claim for the na
the case is as famous A l i tqday l?ecause s reasoniy wa; qrturition % in cases of highway or industi? "l‘ Ofp
went beyond that narrow VIew, when Lord Atkin, with some aig fiom thf an P % y is never questioned—it is too ob :i acc;:ents the
Ous that

Sermon on the Mount, delivered himself of a general statement regardi. | sachvother a to drive carefull
the situations in which one person would be held to owe another , du':)i users OWe S du N e T e);,y a:;l ;@at an employer is
o be careful not to injure them. There need not be a contract betweey i | 1S employees—but

: e : fues ' in novel cases, especially i :
parties, 1t was enough if there were neighbourhood’ between them, gy | e neglipent defendant from ]iagi]ity fc};rl; Lh:ojr:ldgesb;vant to
seeable harm
he has cauﬁ

one’s neighbour was not just the person next .d(.)or, though such persg, r then “no duty in law’ is almost the oni |
are very close, but anyone close enough that injury to them was reasys only device they

ably foreseeable if one mismanaged whatever one was doing. ﬁ )" can d

@h(mo OF HARM

A< the case indicates, liability in the tort of negligen

among other things, on the defendant’s having been ur%\ uty of

care’. Whether or not such a duty exists 1S a matter “the ,,‘ |

of legal argument that can be decided in princi t heatinf @ ™ Tort lawyers often say, somewhat illogically, th '

of the evidence. This is in sharp contrast to th on of y duty, or its scope or ambit, depends gon tgé ;ﬁeoixgzenhcaeMOftLhae
ND . t

fendantyhad aefuly
rt G
: ’ v

. , resulted from breach of the duty. In McFarlane there w types
AYgrtii R ‘_.:.':.. : Q ’l‘““". ok . " A 2 em tw 3
| dard : ';?éf” 1l harm: the wife had suffered not only physical harm, harm to he(:' bod :st
. il PRAS nesses. 1 his diStiaction wasmek | 2 result of the unwanted pregnancy but also financial harm, in havi 2
obviously significant before 1965, when jur €S WeiL mgfﬁ}_?{i&l? 10 G pay for the baby’s upkeep y, while the ‘husband had suffered onlv | e t(;‘
the latter kind. The real issue was the cost of bringing up the cy] o ‘.’s

 negligence cases, because questions of law remained for the judgel
;: eSS ' o : I e . ; -!\. N '--£ .r?‘h?.r_‘,*-,_.-} wae no dutv( | | QN IR d o e R A e s
decide and thus it was open to the judge to hold that there wasnod was pr_oble,matnc>becqusc‘fgurrli‘§vf§ gy 1as always been less ready to

not the duty has been breached, ie wheth

been negligent by falling below the pro
is a matter of fact to be proved by witnessct

care on the facts as pleaded, however careless the defendant mightt | 2vard compensation for a loss which is merely financial t

which is physical in nature. h
¢ al ‘m;na 0 vfh ; . l ! ”*’%::V“"- ;‘\..'_:' Wy v o A L
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egligence cases are invariably decided by a judge alone, but the G5F%
setween questions of law and questions of fact rematiix £ ‘st me’. Of course, where the t
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cost of cure, repairs and so on—are every bit gs
and suffering and loss of amenity, but it is different i \ Sab)e A, |
financial, not consequent on physical damage to Person oe oy "‘T:‘ wad neglig
is commonly called pure financial loss, and it s | an

r
. S§ reagirlo "Ml gid result fr
sated in tort. Some judges regarded the financia] los

Sin Mcﬁé% - fothecy

as ‘pure’ but rather as consequential on the persong] ity ﬂ%h As in McFarlane, as we shal| see, the House |

and therefore compensable on normal principles, byt 2 ’:m?og’ ‘he\,'& case Was agregd as to the resul.t-that there cou(;:;LOrcllis g, the banking

Lordships treated the harm to the mother as regards e pregty ofh | _ence for causing merely financial ha ability in negf;
Nan

birth as quite distinct from harm in the sense of the o

Yy
St t
of bringing up the baby. 0 both Parey

DAMAGE AND LOSS

This distinction between physical damage and pure €Conomic loss mat, |
some commentators uneasy—after all, they are both kinds of harm-_, ',
it seems perfectly justifiable, even in a society which seems to PUt Moy D 2Nt
above all else. Consider, for example, the word ‘dangerous’, [t is 4 4 ’

only in situations where the potential harm is of a physical varj M
there is a risk of injury to person or property, and since th
of “danger’ is safety, it is not too surprising if the law pu
put it another way, health is more important than %

d) : s cli | In White v
don’t wq ' :

site, in ety

National Wealth Service—indeed. we have the ve
of Her Majesty’s Revenue and Customs. s\@

@
',..’

_ ® O M Suppos-
- RECOVERY FOR PURE FlNANQIf\»AR_ >

ol ing that he could be said to have assumed responsibility for drawing up

the will, they surely did not rely on his doing so, foreseeable though the
For 30 years after Donoghue v Stevenson it was Hssumed at thered J§ <Sponsibility to his client, the father, it is quite another thing to say that

harm to them was. In other words, although he undoubtedly assumed

\ .-:-";.“;_ g he . _ . : e X0 R 0 ar S a = o s v

8o prospect of claiming in the tort of negligPhes for pure MR ™ e esponsibilty, in any meaningful sense, to the daughiers
due to mere carelessness, as opposed to deliberate lies (deceit) Or & | Uones 15an '°7€°QRQ 1y expansive decision, because the

to do what one had been paid to do (breach of contract). 1hel, ©#0g8 - ceptionally sympathetic to the claimant daughters, and the

. ’--‘ ". .n.. g -
lded to allow

+hao 22, : T S L Tl S s kB D "‘."i r; v *i’lé;r,. O\ hig
( ' & Y : 3 - ' RS A0 i ) P T N S : \ I N
he House of Lords held that such a claim might lie. In fedl B T Commimarniod ot SO ( ow this expansion.
(7..11. o gl e S S e SRS T P | ratnher e b e NG L SNSRI QI
“P’.' ... WP . —_ -, : - SEAC 5 A Heh o » PRy e et ..'yf:’_"r\ i.{;-.{‘;\‘:'.’! (1. :7 . Mg o e et SR T A ‘ ‘ ..\1‘,\r ;,‘\.-' :‘\', -\". S : N
deller and rartners the claimant lost money as a result o1 ¢ . : doam oo e a0t l8IIULALSCIUNGS, however, the C |
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to allow a claim by the Playboy Club against g bank ¢},
negligent credit reference about a potential gamb| U gaye o | . -

. ts for find
lose a large amount of money, because the ]y}, u::dczusmg lhem" of the requirements for finding a duty of care, The |
k

. no man——
Burlington, to request the refere.nce (to keep the 8ambler*:h:r . D‘f:king over a company was suing the auditor yj,
dential), which meant that Burlington was the o abity ' ment about 1ts profitability in its

n *
bank assumed responsibility, as per Hedley B ly entity ¢, W 4 o e o fied Yl annual accounts, 4 public]
YT, not the cl Or% available o ’ Pay 100 much for further shares ly

easily see how very different decisions may ‘follow’ fmm"b-ong jecting his claim, their Lordships said that in addition to “f,
oreseealy |-

decision, especially one in which several different reasons ar: 81.Vcn. & ity of the harm’ and ‘proximity between the parties’ (= neighbourhood)
fi .

the same outcome. 1 order t0 recognise a uty of.care In a novel sityation not previoys|
litigatcd» it must be ” <3 that it would be ‘fair, just and reasonable'stz

mpose & duty ( v defendant liable).
APPLICATION IN McFARLANE The first tworgf'tliese elements were plainly satisfied o the facts of
vicFarlane. THE de tor could hardly have been closer to the husband in

ion, which l?e knew would, if its outcome were
t the wife (in contrast to the Jack of ‘proxim-

w e.harm was evidently foreseeable—indeed. what
°’ry thing the doctor was retained to prevent—but the

f:€§i ordships held that it was not ‘fair, Just and reason-

Now, in McFarlane it was plain that there was 2 ‘special rely:. |
ship’ between the parents and the doctor, that he was 3 SPecn'alis:hm |
‘assumed responsibility’ to them and that he knew they would berelm
on what he told them. It is true that they didn’t pay for the tfeatnfz L
so there was no contract, but after Hedley Byrne that was unimpof <
It had been held for centuries that doctors owe their patients a2 fib
care, and though the cases have generally involved harm to tie'h '
person rather than his pocket, Lord Devlin in Hedley i

that made no difference. Since the birth of the child |
that the defendant was retained to prevent, it was

fell outside the scope of his duty of care;
children are expensive, the loss could not

liability on the careless doctor for the cost of the child’

The reasons given by their Lordships were rather varied. Some members
of the House of Lords were content to rely on the formula that it was not
‘remote’. Furthermore, several of the ju | wasgmmateni ‘fair, just and reasonable’ to impose on the medical services hability for
whether the claim rested on Donogliud onon Hedl&rByrne. AsLud & the cost of bringing up a healthy, though unwanted, child, or that to make

dox app @*{y’"ﬁ* liarast @8 the doctor liable to pay for the maintenance of a healthy child for eighteen

Bingham put it in a later case, ‘An o SO ok . ST EMON i
conventional principles of the law of tort would\l thin ¢, have pointedil & years was disproportionate to his fault. Less time was spent on | ustifying

imposing liability in McFarlane. So how was'this avoided? e decision than on dismissing arguments which had been raised agains
: | e » | y YA 4 o« 3 i' .‘.ﬂ; -u;"ﬁ.'; -3 | . ;. | | '.. T?ese mCllolde’dth s "‘{J’?\.’gftj e“f(Rgovable) ham Of haVing to
) paylor the child’s upbringing should be offset by the (intangible) joy of

.- &.“.0 -1...¢".‘ -‘-i‘ $;- " 27 ’.

-t

driver does not have

1as

:ﬁrcnthood, This Wasxog}, SR
2% N YRS '\ z,z" B A st o2 g e sl R
.+ & person disabled from working by a negligent ¢

. Y » ‘1.
_ . w : Sy
. 3 1 4" "\tfc'*‘*ﬁc 5 t'._. > 3 AN VQ':
rlane invoked an €l claim for lost earnings educed just because he can now relax and
LA > i " ' ‘-

oF A
s -

FAIR, JUST AND REASONABLE
.

|

;_*majo;i mtheHousefLotdsmMc e invoked an &% ‘ 2 1S P
" Y redeoesons i 1990 hud added o Lord Atkins s [ "ch daytime television,

lich their predecessors in 1990 had added t
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THE SPEECH OF LORD STEYN

Lord Steyn did not care much for the reasons givep, by Iy
S Co|

To explain decisions denying a remedy for the cost Ofbringin
g Up an

child by saying that there is no loss, no foreseeable loss, 1 h

no ground [for] reasonable restitution 1s to resort to Un’r ; :l .ca.usaﬁw""\,h

istic propositions which mask the real reasons for the decis!s"c and ¢ %: ‘
|

ought to strive to give the real reasons for their decision s Ang ju%

He held that when there were thousands of people in the ki
desperately wanted a family and paid good money iy hl Ngdon, My
achieving it, it would be contrary to the principle of distrib"al.n hf’p‘«
to give damages to the parents of a healthy child they djq n;‘:lvc j
kept). Furthermore, he said: Want (y,

Instinctively, the traveller on the Underground would consjder that ,
tort has no business to provide legal remedies consequent upon th ‘:?law
healthy child, which all of us regard as a valuable and good thing  Oirth 5,

(' _de their yees a special duty not to cause them injury. so e

Lord Millett said much the same. He said that claimants ‘are pt . w2 probl n claims were brought by members of the police force

by a process of §u!)jective devaluat.ion, to make a detrimeng.ouile, sho\Q having to deal with the dead and dying, since thes
benefit’ and that ‘it is morally offensive to regard a norma y | Lowers suing their employer, the negligent police authority Co;ﬂ: tt;:
as more trouble and expense than it is worth’. % N\ eoulfs really bring themselves to award damages to the police; when they

%6\ [ ) had refused to compensate relatives of the deceased victims, members of

the public whom the police are supposed to protect? To award
DISTRIBUTIVE JUSTICE &@ } 0 award damages

might be fair as between the policemen and their emplovers. but it

| O il | wouldn’t seem right as between policemen and the relatives. [:ikewise, n
Lord Steyn referred to ‘distributive jx & 7" rathegunattractive ten
often attributed to Aristotle’s distinction betwe \Wwhat is fair betwes

the McFarlane case, it didn’t seem right to award damages to parents of a
child they .dldn’t. want (though now dearly loved) when so many parents
claimant and defendant on the one hand and.what is fair beti: wanted CMMPEHOY;O‘??I@::E?&VQ& 1owever much they paid.
’ 200 4 s 0T TR S R

different classes of claimant or potential ¢ . SPGT \
RO SR P T e s PN R |

N THIRD PARTIES
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Lord Steyn sqggiested that _\yl.ie'n_'_, d"‘i!n%(n claim made by pars EFFECT O
who didn’t want a child one should *3‘.’-‘?‘1‘?"51‘15-‘ ne matly ™ ]

LY - gf Ll L AT W T N SIS N % IR ¢ o= o s | IRICR Ty, v
people who do want a chﬂd.-;.gnd;-..can‘f:ha. e one. He might ak That: thia =i Nt S
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A el & i ok A R T P e AN -9'""?“' L1 e p» ~LilAdAvran wWih( Teoay 2y ‘ o’\@d SLIL ﬁ 1 consiae 1
nentioned another constituency, namely sick children Wit third parkiec ic cte i R
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local authority occupier liable because, knowing that

were ineffective, it had failed to erect a physical barrie ¢ p"’hibiﬁ%
I

resolved to erect and which would have preventeq ]

: d lac(: It k
' se of Lords. i ' VeSS to hy he ensati Y10 the ¢
A unanimous Hou , In unusually VIgoroys iud they “F p Jefendant, cOmp on and deterrence &0 fice o onduct

the Court of Appeal’s decision: to block access i thi TS, Moy rdingly, to focus on deterrence may | ;
. . 1S , ~Acco : Y lead one ¢
to innocent holiday-makers who wished to sit beside thway Was'::: pangmn ce of the harm in relation to the condyes onte m";hd:’b“;ntplay the
€ W imp liability on those who have acted negligently so ¢ :,"?:d
er

local authority had, in deciding to effect a phye; > Water, | o i
Physica] barrier oy b lmpgi m doing likewise, even if the harm in the cace -

to the fear of being held liable to injured tr | case -
& J CSpassers, M O"ﬁ,table to their neghigence. After all. the dcfendants’snz;:zomuz

t . even if it did not obviously do sg in the

TORT AS DETERRENCE ' Jrticular €ase, ight,unless repressed now, do so the next time
g o5 SOME idea lie behind the fact that the common law seems to

To be held hiable 1s unpleasant, even if one has Insurance gpq reat damag Pe ~ mucl;]hke 'njury to the person, although
liability (as is required of employers and motorists, amop calft g seople are G portant than their property and should have
g man a l, anythlpg which can damage 2 thing could

so the risk of being held liable may act as a deterrent. Indeed iyt?ot;ml ~ greater
O

from the doctrine of precedent that decisions which Impose liabijn)-

apt to affect third parties: court decisions may affect the behavjomar:
the public, or a relevant section of it, just as much as Statutory pro}
tions. Given that tort liability is commonly imposed for condugpayh
1s dangerous, it may well be conducive to safety if third Partics >
cially public bodies and firms conscious of risk managenie

the decision. So tort law certainly has some deterrentfef
are better devices, in particular those enforced by tHe Chiminal lay.i
VT el 1 Two cases on causation in the law of tort from the start of the twentv-
first century are indicative. In Chester v Afshar a doctor failed to inform

AP
. <
s Ia - .
f the risk of paralysis inher-
G | GRSy ‘

general regime known as ‘health and safety’§is
legislation. Such a statute or regulation cangStat

be done on pain of penalty (eg that a guas QT MUSE DORIQUEESS I his patient, as he was duty-bound to do, o
persons work more than two mel“'es ... . i ‘“ AN 4N HHUK ‘-.'..\'l.\_.h.v‘:“‘.;"\,);;

> the ground)-a entin the proposed operation, which tragically materiali though
victim might be able to tack a claim for tort d 1mages.prito breach 01 S MY ‘

m fotack a claim for tort damaj 0,DIct the operation was performed impeccably. Had she b
a cnminal rule. But in the absence of a statute.aii*a judge car > L ATRRAR DN m b
that after the event—is that the employer or occupier 1

ing'their duty of care, even if it is not clear that the breach
people similarly situated might be able to ignore their
. This is anathema to orthodox negligence reasoning,
is a subconscious concern in some cases.
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able care of the safety of his employees ggmg 6,.." ! ;h: possible risk, and that risk w avehaa

e y she eventually had the surgery. T 1e minority i

DETERRENCE AND COMPEN SATIC;N b m"ld have absolved the doctor o 1 'the alound.th

' SAIIVIN N0t increa P I D, o o
tlngert i nerease the risk of harm, but the majority gay

i | PO [ IM o N gLs ‘}A " - » .-V ot tort aw P :. 10N 840 .y N :
If the primary, though by no meanS*'-thQ?soi," ?.{z.i.f%fjf on OF O s I (lonal Principles of : S IR

| : AT ISP ,-~ Aot there are G405 causation, because otherwise d
compensation for harm due .to;cu_‘lpgb_lm,s conduct, =" o






