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aifies solicitors (including trainee solicitors seconder
all common law jurisdictions) and to all Jaw students

hed by the Council from time to time.

I to Hong Kong
at the INstitutione

Members’ obligations by virtue of membership

2.1.3 .
On application for membership, every member undertakes (o,

[lﬂiiles of Association of the La\.w Socic.ty and all Practice Directions, and the
A +d regulations issued fr9m time to time issued by the Society and failure to
11 constitute in professional misconduct. Further, all solicitors are required

: dards of practice and rules of cond '
omply with the s'tan g uct set out in the Hon
;gocng S‘:)licitors' Guide to Profess%ﬂal’ Conduct (the Solicitors’ Guide) as rcvise<gi

f the Law Society

the L KSociety

hich mu
ation o

abide by the

from time to time.’

9.2 Administr

12.2.1 The Co
(1-9] The

the Articles
e
n .

’

| ﬁas the power to prescribe the fee payable for a practisiné
harge the contract of a trainee solicitor; power to submit 2
al Convenor of the Solicitors’ Disciplinary Tribunal Panel:
cal with property of solicitor suspected of being guilty of dishonestv:
feal w;gh@h?nt:s bank accounts of deceased solicitor; and power to make
ing the discipline of solicitors. The Council meets twice monthly or
necessary. It receives and considers reports from six Standing

ncil itself.

The Law Soc cor re of Committees to deal with its
ad;mmstranvfeworkloadandthh Its involvement in professional standards, l;w
reform, -legﬂ‘awm'-.p%s within the community and legal education.

's" Guide is available on the Law S

| ociety of H x website, at hips:
W-‘.Wmsorz.hklenISupport- JIEFO0R S00 NSt

Members/Professional-Support/Professional-
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and the Investigation Commjyq,

solicitors’ conduct.
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1 Affairs handles 3 .
e Committee on Practitionct | S A varje
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ncluding the Biling ure Committee. the Company and Financjy
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The me Commuittee On Standards and Development oversees
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mmittee nn to 1t. The Guidance
sefsurethat the Legl Practitioners
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The Legal Education Committee’s function
o the profession and deal with all 1ss0¢5 =

Profession in Hong Kong
1o the 1€ al —
muod

s of public policy, addressing the media on topica| 1SS Ues

njon, liaising with the Government and other professionaf
’ .« ¢
thil,l and outside Hong Kong, organising press releases and

. blicatiO“ of the Law Society’s journal the 'H(mg Kono
ing P! legal awareness among the public. .

: nerally raising $is ook
& so taken the initiative in strengthening networks

as a4 . ' -
uﬂ" Committee h and Mainland lawyers. The Committee is a1«

[‘,11] 1:{‘308 Kong 'awszfi:" of Law Week, which is held annually

rewee? organ!

M.\sible for ‘hecommmee on Policy and Resources
g . . ,

o S“ndi" s CO!‘.“‘.]‘i“ee on Policy and Resources 1s responsible both

‘ f the Law Society and f
The stand ain licy framework o y and for
[1'18] lishing and mmnw&;iew’s finances. It also prepares the annual

resabl® Tt and contr®
jpe ™7 - .
udge! = fttee on Member Services

\» > Commi on Member Services formulates strategies
o 2%F>interests. Its remit includes dealing with law
romotion of legal services; it has responsibility

# organising career development and networking
Ny , provision of online information services; dealing with
)Y ‘practlce enquiries by members; managing the members’

ractice resources and tools, library and legal technology
i)ractloe notes, circulars, newsletters and other

.
-
Seort | I

: WSSEILE organising programmes, and special interest group and

| g -,.:'“.";‘“: Nl
ong Kong Bar Association
s : ' \ .
; administered by the Hong Kong Bar Association and all

- | \'v’\

o ” qust be members of the Bar Association.”

A o i o » . » . . :

| §iyﬁfeBat'Assoclatxon 1s an unincorporated association.
B LAY . . . :

s, but its main role is to provide a forum for all barristers

¢ AL
» 'ﬁﬁ.).‘

WMMWM pohcyFor example, amendments to the Bar Code may be

-y b
TP YL

.

“made by the Bar in jeneral Meeting. The Bar Association often makes public

stalements, nsuallythrough the Chairman, on matters affecting the Bar and on

5 AMng to section 30(3), Legal Practitioners Ordinance (Cap 159), except n
respect of barristers wishing to be admitted for a particular case under section 27(4)
'of.u\e Ordinance, a practising certificate will only be issued to an applicant who has
s msm“mp subscription to the Bar Association in respect of the period for
Which the practising certificate is to be issued.
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Council has the dual function of regulating | and
_The Bar Council meets regularly and is responsib)e [‘ur

Directions and has appointed several subcommitees e IS8y
ions. These committees mclude the Arbltrauo ass),

: Fmance C
sctpl ine Commmee. Family Law Committee, Ommm o

Mediation Comm
ittee, Legal Education Committee, liee
Comml « Committee, Tax Law Committee and Young Bdrrlslus c

[1-24] Many of the Council’s powers are prescribed by statute or B,

and these include power (0 prescribe what work may be undertakep y,
during their pwod of pupillage; power to lay a complaint against a by, ,Nc
the Barristers’ Disciplinary Tribunal Panel; power to admonish barristers.
in certain specified circumstances, to grant approval for barristers (g . ng &
certain activities which would not otherwise be permitted; g

make amendments to the Code of Conduct of Barristers.
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Q from which the legal and ethical dyties ; Imposed
> derived. These sources are Statute, case law and
professwn itself for its better regulation. To identify and

gmeater detail, we will consider solicitors and barristers

‘1 i T hﬂr

sm nts:pf solicitors™ professional conduct derive from both
RON-S ory sources. The principal statutory provisions which
3 ofes: ' nal conduct include the Legal Practitioners Ordinance
ry legisla on enacted thereunder and the Rules of the High
~‘ utory sources are the common law, which has

baslé prmclpl&s of conduct, Law Society guidance
s’ Guide to Professional Conduct, Law Society

lﬂ

y.\) - . ’

@“; “, j £ s VS “ st }', ¢ '.. issued by the Guidance Committee and
11951 All barris "’ rs are bound to uphold the stand tin the B# () it :"'}?:_**L"*f‘-‘-;!a F‘}“ﬂc“ of the Law Society. Decisions of the
SRR .'-;f;;‘.-;.- wj\“; ¢ etl ofthe essnon The isciplinary Tribunal : the court provide a further source.
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e or the Bar Association website, a7
- < nagh

s* professional conduct similarly derive
' sources. The principal statutory provisions
8% Si nal conduct include the Legal Practitioners
1bsidi. ﬁ g slatlon enacted thereunder and the Rules of
| :f.»i"-éff?‘f"';: ;,‘ -stat tutory sources are the common law, the Bar

ar Council, which provides a comprehensive set of
3?' uct of barristers and is primarily based upon
;England and Wales of 1981, with vanations

\., actice, Bar Circulars and rulings of the Bar
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: Y or & . chip Of rules of law and rules of professional condyct vy expl er

4 ENFORCEMENT OF THE LAw Anp
PROFESSIONAL CODES

4.1 Breaches of the law and breaches of t}
Professional Codes are distinct and n, ay

be punished separately

[2-5] Any breach of the law will be enforced in an appropriae
courts. Similarly any breach of the codes of conduct will be
profession through the statutory disciplinary processes and any ad
laid down in the codes. There is, therefore, a need to draw g
herween conduct which 1s in breach of the law and conduct whj

a professional code.
[2-6] In some cases, a particular act of misconduct will breach both

and the lawyer’s professional code. For example, insultin
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court, and a breach of the advocm’scptgfessno ‘@) act with due COurtesy

1shz profession. Fu Inal act/Commitieg by 2
d lead to his Subsequenty

l?l\am, on the grounds

q@ax that, in such cases

Solicitors*Guide says that the Law Societys

0 e e i | c

give written or telephone advice on the
‘necessary, an opinion can be sought

)08 rem nds members wishing guidance (0 seek

) J in Perez v Galambos [2009) 12
) 220, 2009 SCC 48 thus: “There is an impord%
and the law of ncgllgcﬁf

conduct and breaching U¥ g
R

aincd by
)." When

V-C in Supasave Retail Ltd v Cowary

Chance (4 firm

wilkinson

ake it clea.r that I am not at this hearing conce with
he Law Society or the etiquette of the profession. As | ur?(l;cc st[mns;
' S rstand

hat the ryles of
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 the common law 1s exemplified in Johnson v Bing
nade it clear that breaches of the Solicitors’ Guide’s stan
X dldm l. 10 l 50 ac gopsﬁmtecommon law negligence. In that
! <ued her solicitors ;-.ms-nsshsem. on the grounds of failure t
N a2 2 b o3 . s
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n proper and accep ted prac ‘\'(?::e'.for solicitors; negligence, however, was a legal
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9] Ethical requirements we > again held to be inapplicable by the court in
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Chance (a firm) [1991] 1 All ER 668 at 672.
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hat mefe 1S NO rcqummcm at I'\ o
joubt in my mind ¢ k that itis any p: ¥ Tor ,

There i MO 0:, his brief. 1 do ol m‘?thcr counsel (z’r ::;1 Of the unz: "“‘cé‘

o be mark jmpose upon © 'CHOTS 3 1o 0N
fee atiempt 1© ve Codes of their poy, requ;, g
axing M0 comply with (€ '“”?'o do so. TN b ey
(hat they -‘";::"M (hey should attemp! . 1

«ration is Hong Kong Seaffold Suilding Cop "act,

[2-10] A further ilus e Lid A barrister had been acting fo, the - lg
. 0" w G(nt’ml C‘}L ya“egw1y Owed to lt by thL dLand'\n[ n }?ldlnh"

W\v ‘uan&nqn f the p] nnﬁ Company at the malter. al i nl\‘
) S a director © 58 of the Bar C Me, 1 3
was. hOWeVer: & 55 o then) paragraph Ode (emiyyyy, "M
~onstituted a breac ). The defendant applied 10 the court for 4, Njup Sig,
and conflict of gn% ontinuing to act for the plaintiff. In fay, y,, \ onyg
ent the barmistet ared by the Bar Council for breachine AMistey !
P already been cens gthe B, e
qmon had laumff The court held that even h. ad 1 the ((\dc

 for the p
and had m#‘c:o:;an‘iswr’s actions n breach of his Code did not h) hic ]m\lc;
notcgasied.w to;a udience. Tt was only where the representation woy) um: Iveg
o . that the court would act and the present situation did hot. “‘
The proper course of action would have p,

10 whethe
case to the Bar Council for an Inquiry as er discipy
court w0 efer e - ctituted. This had already been done. In Mpunsg :2

that the barrister might try to assume his byjef . again an
hypothetlcal if it were to happep, lhc

43 Courts may take Professional Codes into accomﬁ

as we have seen above, the courts will not directly enfop,
E:l] Although. they may, however, take the provisions of those co,

blic @JIC}' Thus Rogen
mVIP KWCI"&COa

its Supervisory power. e
a code of ethics relating e

rtant statement of pubit

-
““

r standards of practice (6 be appliedfy

| esufymhmdefgpqe

lloch-MacIntosh v Browne," Firestone J said-

“mr in Bu
o « Society of Upper Canada’s Rules of Professional (o

courts on the question of dlequalufymg conflicts of
gmdaﬂoe for ‘(‘;:u of Canada recognized in Canadian Nationa| Ra',?,gj"; As
me Supreme r LLP 2013 SCC 39, [2013] 2 SCR 649, courts and Jaw sociedes 0y
Kercher ved in res resolving issues relating to conflicts of interest and mgy

are

bolh in leach other’s views. Courts are not ‘bound by the letter of Jaw soc::‘:j
regard 10 ‘hough an exp of a professional standard in a code of ethjcs
mlesl.dﬂ'be conside ant statement of public policy’ §
shou

eenlawyers’dutiesunderthelawand
rescribed by their Professional

Conﬂl

) e pro @ codes are not part of the law, they will not hind
v !. e si i ght arise, however, in an exceptional case, that there

i be the legal duties imposed upon lawyers by the courts and the
5 , ‘u- professional codes. There are several illustrations of such

. ‘”’ "d‘w "”: vitness’s dishonesty in cross-examination
%15] Withl'e yard to the legitimate extent to which counsel for the defence may
cross-examine aiwitness :the Bar Code provides that counsel may put questions
suggesting fmud, mlsconduct or the commission of a crime to a witness in cross-
mmmonwhlcﬁ* ‘to a matter in 1ssue if he is satisfied that the matters
suggested are p j}’f‘lofambhent s case and he has no reason to believe that they
acpmfavlatﬂ'mg(?ly for‘the'purpose of impugning the witness’ character.'® In
Rv Caﬂagﬁm&’ nse ltforth@defence made an attack upon the honesty of a
prosecution w s and persisted in the attack, although the accused declined to
ﬁoasw support the allegations made. The Court of Appeal

severely criticised the counsel’s ponduct, but following representations from the
0 the effect that such criticism was at variance with counsel’s duties
Blalddm in %‘@ ‘61" Cbnduct, Waller LJ subsequently issued a statement™
totheeﬂ'ect’tﬁatm ‘may make such an attack, although such conduct should

be exceptional and was hkely to attract adverse comment from the Bench.

l
" ' ‘\‘]

‘ --
M; 1S
ul

\*

:: Bulloch-Maclntosh v Browne [2015] OJ No 1292, 2015 ONSC 1622.

104 CLR 10.41, Bar Code. See Clyne v New South Wales Bar Associanon (1966)
1 Ry ok 186 (HC, Aust) at 188.
18y %M(lWQ) 69 Cr App R 88 (CA, Eng).

e -W@“\Councd The Times, 20 February 1980.
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ng for any of the partlcs or is otherwise interested  Thie e

rules of civil procedure in that Order 41 rule 8 of the /e
p 4A) provides that no affidavit shall be sufficient if syoprn
y on whose behalf the affidavit is to be used or before

memaljudze 10 an erTor in the g, . Y of ey, s oflhe
defence counsel is not under any duty d”hlng " \;;t gollctto" of clerk of that solicitor. The courts and the profession appear.
X court at the conclusion of (e " m\ m d”t‘r-‘ s agent paﬂﬂ“ e opied differing ;.tances In respect of statutory declaratione
Mip, as conveyancing tra _
would be to the advantage of |, clic Ing 0 \’ ‘,er,n :',oontel\“o“s matters suc y g transactions,

ki barristel' must bring afnyh Procedury) t‘ lt), Chun v Ng Choi Chun,” Godfrey J expressed the view
aware to the attention o xt) € court dyy; fing lilllqr, \ atter of policy, a statutory declaration made before a declarant’s
tter 10 be raised on appeal.© In R v g4 ards ¢ heyy that, a8 w: inadmissible. This decision, of course, accords with the ethical

t during the summing-up, althougl, being def, \ sollC“ sadwell Investments Ltd*® however, Rogers J.

owara v

jury as to the standard of proof. N, lé':i\\ drg : on. In Hardy ; i of the elevant legislation and common law authorities,

error was not a matter of procedure, the Co Slang, -m aration was not rendered inadmissible simpl
facxdu(mesupposed Urt exp,, | ply
the B I took this point on appeal, saying tha COUngg] “Presg, I Jdé before a declarant’s own solicitor or a solicitor acting
swp;:i:ta&sts of his chient, should have drawn the trial judge’s aucn.nt:»c X . » transaction to which the declaration related. Other
the. : nw 1 uons as t;) (t)l:cd'::: cze(vg;::t;cl)r)n)ot; powers of attorney
: the Court of A | ) , there was no statutory
[2-17] The same li‘ne C‘m; b:dforehad invited both ?z:ecl:t Hong K.,nh RS smm larations being inadmissible. The learned
R v Leung Chi Yuen.Z The tnal Judge 'Ng ang dq ' it was no doubt preferable in many instances

' j-up to the jury, to address him on a p, I
oounsel. before he llpl did so, but defence counsel said thmn': RI"" g 4

ist the court on this matter. On appeal Penlingion 15 |

ade before an independent solicitor, there was no
the use of a statutory declaration simply because the

mmepmvxs:onsofthe

said that what would be
not suggesting that it had occurred here — was for counsel to refram from
grounds that it would be a good point to be (akep latey

counsel’s duty to take all proper steps in his client’s integg, 4

fPP“L It ;:npnng to secure his acquittal at the trial. It could also be fdl; g
makea point at the malcwldaﬂ'ectcoumel’s right to take the-pointsubsegye, 4
W M.M dld not WISh to d SUbﬂnbgm .
d Le ‘ C?u lilen, 0$Sible error way a

efence wunstl am g

Q

~‘iai'atlon

ovides another exampk
sntly conflict. Principle I3¥ wua
j. ;i‘_{‘_ri{ ors’ Gtude also provides, however, that it does not apply
ngs declaratlon in his capacity as a China-Appointed

- +5 '--'-,;_.._‘_ oY SEA Y e A T
uide provides M must not administer oaths a 4 Principle 13.09 of the S
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' Ud[l995] 1 HKC613 [1995]2HKLR49I(HC).
on. the Law Society subsequently confirmed in La\\
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3) All é\‘ (cAo Eng); R v Ho Chun- Yuen (1961’
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Q

ct, '.:,,.; declmttons in proceedings or matters in which he or his firm

—p "w-t‘-

e ~g,"~sz.s [ the *paltiesoris otherwise interested.
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P

CH APTER 3
1SSION TO PRACTICE — SOLICITORS

ADM

ING ELIGIBILITY FOR

{. ConpITIONS G
ADMISSION

1] The decision whe
ith the Court of

@a;mit any person as a solicitor of the High Court

stance,' but before the court is empowered to admit
nditions to admission must be fulfilled.

ity and suitability. The Legal Practitioners

[3-

er as may be prescribed by the Chief Justice, admit as
durt a person whom the Court considers is a fit and proper
and who—

with requirements prescribed by the Council with respect
nt as a trainee solicitor, the passing of examinations and the

letion of courses; or
in the case of a person who seeks admission on the basis of qualifications

acquired outside Hong Kong, qualifies for admission under requirements
prescnbed by the Coum:ll.2

ST OO (R 3

The rules govermng ehgnblhty for admission were substantially revised in

and the pr&sept gxovxsxons sunphfy admission by removing any distinctions

based upon cmzenshlp No longer is admission conditional upon Commonwealth

citizenship or seven years’ residence in Hong Kong, but admission is now open

to anyone who can comply with the professional requirements stipulated by the

Law Soclety Dlﬂ'erent conditions for admission apply depending upon whether
| nist .‘ 'Upon local or forexgn qualifications.

'\..

[3-3] The basic local adtmssnon quahﬁcanon is now residency together with
compliance with rules made by the Council of the Law Society with respect to
examinations, together with the prescribed period of employment as a trainee
s,olic.itor and compliance with mandatory continuing professional development
requirements.

I Section 4(1), Legal Practitioners Ordinance (Cap 159). |
2 Section 4(1)(a), (b), Legal Practitioners Ordinance (Cap 159).

15



48
i =

) Conduct of Lawyers in Hong
-—__;‘ f) k‘

he court may not admit

gfter his ad“‘.iss .?n’msidem in Hong Kong for at

Hance with examination and course
1.1.2 Comp - ent is that the applicant has

A person may only enter n

or recel :
(a) has P‘s::comp]eﬁonasmecasemaybem:

{ e ‘
coment ﬁa “ertificate 10 the effect that he Soe,

.M a wrtiﬁcate Of COmPICtiOH or Coniss

‘\\l'\n]

'”‘h

lCil\| N '
t ‘

ALl lI (1

l‘€‘(|l1i [‘(. n‘(‘

N

the Council with respectto the passing o, s

11T ‘~
| .
W

B
5

: in the Trainee Sol;¢;
ments are laid down 10 oliciory Rul,. |

g

to a trainee solicitor contract if he:

Certificate in Laws (PCLL) ang N\
the Law Society may requisemy, ,

L (r

examination Or course as
s he Law S
(ii) such other examination or course as the Law Societf my 1,
set or approve, or

(b) has been granted total exemption by the Law Soci€ty frém (he W

in paragraph (2)- , ‘ |
[3-7] Atpresent, noother examination in addmo&igi\_gge PC

by the Law Society.” Q

T Section 43). Legal Practitioners Ordinance (Cap 159) pros
was admitted on the basis of an intention to reside 1n

three months immediately after his admission but fails to reside in
that period, the court may, on the application of the Society.

name be removed from or struck off the Roll of solicitors.
4 Section 4(1A), Legal Practitioners Ordinance (Cap 159).
S Section 4(1)(a), Legal Practitioners Ordinance (Cap 159).
6  Rule7, Trainee Solicitors Rules (Cap 159)).

. -
. 1
h - '—. -
- -, .
L - N .

¢ time of writing, the Law Society had not implemente

Vi «0'%)

>

R 16

The Hong Kong Law Society has been considering the introdu
':mlv'foummber of years. This was initially called ‘ S
Examir (CEE) but 1s now referred to as the Law Society Examinativt

B h.il\ hC@l!f\ Juird

1ides that, where s

Hong Kong toral o
Hong Koot

order that the pens

ction of an Hed 12

d the LSE nv! TS

Y

given by the Lé

q Commuon BRI |

Admission to Practice . Solicitors

mpliance with required period of EMPloyment g

jsn olicitor

ffective employment as a trainee solicitor i
d under one or more trainee solicitor contracts e ual

‘years, or such furth ' aual in total

during the thre@y€ys, oF SU er period as the Councif gy

ediately prece@g@m.apphcauon for admission as a solicitor 1 The

( ‘guidance on different aspects of trainee solic:
"‘e. Tax¥ . >l . C'tor
and conditions of the trainee solicitor contract-

n

n empl()ye

alloWs im.m
sS o ; training
. tHe. donduet of principals or trainees; and problems and difficulties
_

sons who may employ trainee solicitors and restrictions

e

114°% the number of trainee solicitors

) W upon
‘ 9] save viith thé special writte.n leave o.f .the [:aw Society, only solicitors
(3- e beeitl“ continuous practice as solicitors in Hong Kong for a period
who Jacé*or more may employ a trainee solicitor or act as his principal
ndT .,_soliéitor is permitted to employ or act as principal for more than two
TN Kolicitors at the same time.'* Further, unless special written leave is

15 The Law Society has published a ‘Code of Good Practice
.+ the Recruitment of Trainee Solicitors’ to achieve an effective, open and fair
ecruitment process.'® The Code sets out the responsibilities of the principals and
rrainees in the recruitment process. A failure to comply with the Code will not
amount to professional misconduct. It may, however, be referred to the Council
for it to consider whether an applicant is suitable for registration as a trainee

solicitor and/or is a fit and proper person for admission as a solicitor.

[3-10] There is also provision for “in-house’ solicitors employing trainees upon
their securing special leave to do so. Also, solicitors who have been admitted
via the Overseas Lawyers Qualification Examination may be granted conditional

8§  Section 4(1)(a), Legal Practitioners Ordinance (Cap 159).
9  Seerules 9, 9A and 20, Trainee Solicitors Rules (Cap 159]).

10 Rule 6(1), Trainee Solicitors Rules (Cap 159J).

Il Rule 6(2), Trainee Solicitors Rules (Cap 1591J).

12 See Law Society Circular No 509 of 2021.

I3 Section 20(1), Legal Practitioners Ordinance (Cap 159).
14 Section 20(2), Legal Practitioners Ordinance (Cap 159).
I3 Section 20(3), Legal Practitioners Ordinance (Cap 159).
16 See Law Society Circular No 396 of 2020.
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