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Metropolitan Police

Th "' situation ap-
he '.?...x ndn ntqua\h"d

; _ mit an amend-
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d Iymomh Ciry
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u“hed where the wrong company was named and it should have been
o yuous to the prosecutor what the correct name was.

" :pl‘c ﬂcx;blc approach was adopted in p latinum Crown Investments Lid v
M" ast Essex Magistrates' Court [2017) EWHC 2761 (Admin). Believing that

'been offences committed under the Housing Act 2004, a local authorit

M‘bﬂ:‘m correspondence with T, addressing him personally and in his capacut;
rector of Platinum Crown Investments Lid (PCIL )" Suhsequcntly informa-
summonses were issued against T and against a company described as
Tms[rucled solicitors on behalf of himself and as a director, and entered pleas
f ty Thc matter was listed for trial and evidence was produced that showed
Mbﬁlld ing was leased to PCIL as opposed to PCL. At the time the informa.
£§de PCL was a gelunct company, albeit still on the Register at Companies
‘Ho‘ﬁ‘ at the date of th ged offences. The matter was adjourned and, at the
- . sgcution accepted that the name on the informations and

t, and applied to amend the name of the defendant pursu-
s" Courts Act 1980 5.123. The claimant objected, arguing that
3 was to permit amendments to charges faced by an existng

ituting a different person as a defendant. It was argucd
c¢'entity from PCIL, an amendment would have the ef-

ecdlng% against a different party outside the six-month
iined in s. 127(1) of the 1980 Act. The Jusm,cs allowed the

'ofn

.....

rates’ Courts Act 1980 s.123, the ngh Court stated that a different ap-
ro: Lhad to be adopted when considering an application to amend where a
prosecutor had proceeded against the wrong member of a corporate group and there
'had-beeh another member of the group that could have been charged appropriately.
ared with the situation where there had been a misstatement of the name. If
1 "‘supportcd that there had bccn a mere misstatement of name, 1hcre c.ould

was any room for confumon of lht, dgundam with some other lcoal
clear that the prosecuting authority alw ays intended to prosecute PCIL,
| ;PCI]. and its director, T, were aware of that fact prior to the laying of
th r« fors rma om Indeed, it was clear that all the parties had acted on the basis that

| __':,», nd ] ( u 7);,;- _ tbedefcndams PCL had never appeared before the magistrates’
“court. For m**n. . Sons, the justices had been entitled to amend the information and
istanding the expiry of the statutory time-limit and it was a

groperly taken. = Iaushah
10ns .-~ ' dedevenxfntnsoutsldemesxxmonlhs'nmm
nform. H*Pruiu ) 0\ >( by 3.127 Ofme Maglsll'a(& Cmmlmm'
Ex p. ':s ce 9]6] R.T.R. 325). Justices should, however, exercise
¢ wd;cgauyandsoastodowsucebam%m
1pany ¢ r.z d with permitting its vehicle to be used whilst ove |
€d 10 the absolute offence of using its vehicle whilst so overloaded—

Te enti Qd-wﬁllowt the amendment, the prosqq_utm Was not

) gm. in an unlicensed sex establishment prose

1137) :
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mmﬁonwWMWﬂﬂﬁwmmm elvcn "“’“8" the apy, ' u1e months. The Court does not appear (o ha

e MWMM&MM“ time-limit, No injyge, ™ MUBIBBISTERE -y oo referred to above but gn v

caused (see R. v Bow Street Acting Stipenatary ?S”:m." EXp. Spiteri, i . "
16 October 1984); R. v Newcastle JJ Ex p. Bryce was applied in R. v 5,

Ex p. West Midlands Passenger Transport Board [1979] Crim. L.R. 56/

2-85 The potentially wide discretion allowing a court 0 amend an inform, W .

confirmed by the d'e‘cisi@ﬁ-‘bl"-'ﬂ?.‘m‘?mm’ Couttin' R Scunthorpe ) . "™ WIREC test Court unreported 3 November 2000 DC

MP'.C"P'Chi;‘eCSa"'d qa"ﬁg\hﬁw’mnﬁ%l{gggg;g%&aﬁ'c?urtsetoul the r“'l()\\'mpg /(.’ *\' -. ‘Ole adefcndanl had Plcadcd gﬁilty (O common assault but th

:'. t... ~ J., : ‘... syl DG ) SR TR "‘:"”;\5.;1“); an account of actual Vi()lcn . The de ‘ u >

() the purpose of Mﬁ*&ﬂ@%jﬁiﬁ“dﬂ&n7 Was Lo ensure (hy, ¢, 3._t=y\.~;\.~4..»,L,;-¢,e- ;’Pﬂgi‘s"atc 6ceded 1o A request (q aCnC]c :(l]kl ggfi;t}?)ar::a(:za’ted

mary offences were _,M‘“{“’Qa%&@n as was reasonably Pracm‘ah?; e ing assault by beating. The Divisional Court drew attcnlti?)nozj;

‘ by beating was more serious and that the defendant had already

scomm‘sslw; MU I SO Ol ‘
ffence; it was not in the interests of justice to amend

The He s

imc been referred (o the Thames
gs for the indictable offence in Doygyy g 710 4PPEATS (0

4

« AN amendment out 6!’ time

after their alleged b il 1o St :
(b) where an information had been laid within six months it could be an .,
Sty aﬁerexpiryof[hatwﬁQd;,rm.\:, m),?iiqqg.lmx. £l A  infor
~ (¢) an information could be amended after expiry of that period even 1o ;.. BN R (o the agoTgweon of James) v DPP [2004] EWHC 1663; (2004) 168 J.P
- adifferent offence or offences provided that: -~ i u’i‘f:‘{;,:‘{?&d-' antyas charged with supplying cannabis resin. At the close of the
OR ;;moﬁm&.aneged‘mqmmisgoing'?.as the original of lence, ang j;'-",",‘;\"'.-."ci atio 'T('I;E;:m T,\"_‘dgfencc submitted that there was no case to answer sit;cc there
1wt (it)d Athe. amendment could be made in the interests of justice. ;‘--j,i."‘5;},-,;,5,‘;.%5_{*.{:"(;;*= '_ttj.a}l_/s, R . The prosecution sought to amend the chirgc to “at-
" His Lordship stated mm**mm%“sﬁm“&nﬁg,domg”‘was not to be constryed (00 ) Al & fi] as pg‘mmtcd. DlSmlsslng l.hc QCfcn Bt el
mwly: 5t meamthatduche'w éné&shoﬁldanseomofthe same. or Sllhstamm”\. h _P. a§lse fnOl only lhaf no injustice was caused to the
the same, facts as gave rise to the original offence. Once justices were satisfied iy BT AnE HiMIng Of the change did not deprive the appellant of the
the amended offence did so arise, they had 10 go on to consider whether it wy Sherice (0 plcad Builty at the carliest opportunity. Further, justices were correct not
the interests of justice to allow the amendment. In exercising their discretion, they. he™; % oftrial proceedings.
should pay parﬁcularf-re“gai‘a{‘té'it‘h}e’iﬁterﬁtsﬁbﬁthef-dgfendam. If an'amendmen, The principle: “,}PR v Scunthorpe JJ Ex p. McPhee and Gallagher were applied 2-87
would result in a defendant facing a significantly more serious charge, that shouly,

( \

it A

N A

a3t R T Frenl i , .
ig Wagay f.omdo 8 orough of Barking and Dagenham [1999] Crim. L.R. 920.

“weigh heavily, perhaps conclusively” against allowing the amendment afir the [ke Were proceedings under the Food Safety Act 1990. The original summons
six-month time-limit ha:déexpir'ed_.,lﬁfdealiiigi\'vi_thnhe'possibilily of an apphichtion Je fu'.ilb'?.:-jﬁi;,h gﬁg,domg.so pnclear ly that it was nql possible to identify what was
for an adjournment where there was a late application to amend, his' Lofiship cged. \}]108‘6 circumstances the apphcatnqn to amend should have been
considered that the need for an adjournment ought o be “rare” becausE i amenied et 0. amend is not a safety net for inexcusably bad drafting.
offence would arise out of the same, or substantially the same, facts asthe origing! ation of the DPP) v Everest [2005] EWHC 1124; (2005) 169 I.P,
offence-xr102 dizezandy usadivvst bitssued grorg s;ﬂ Dok b R\

Rlc
4J.P. 233, the Ongindl

AN ) L ‘ .
ample where a refusal to amend an information was upheld. The

451s 1Cr €X

BRI B 0w 1™ - ‘

eSpONC L;%‘ vas Op.l;QSQQl!ted‘U“dcf the Highways Act 1980 as a result of his light-
ing of a bonfi ,{Skae was alleged to have blown across a road obscuring vis-

though under the ggxpg'.Acl.Thc new offence attracted a higher maximum penalty,
The ,';-;;xgqs_ga;-:' : %?"u&'g"giéclincd and the Divisional Court upheld that decision on
the grounc Ni‘uﬁ e éolm .had approached the issue correctly. The magistrates” court
had recogn ci:*: t ‘é‘i;;:{hliad discretion to amend even at that stage of the proceed-
ngs and after the S sn*gglh 'lim‘e-‘limi.l had expired. A number of key elements were
dentified :?’:»,*,1'.=a§;_r-;uJ-!bj), IS10 ta]”(:ourl as being relevant to such an application, but it

charge was for assault occasioning actual bodily harm gm=h April 1999; the revised L i _
R dwas mad&on 15 ibility a d ar ‘883‘;.,!?-‘. pccurrcd. At the close of the prosecution case, the prosecu-
offeR Eﬂ'ﬁc st ~.':~“.-‘~E~t'°1‘.!‘(r‘7ﬂ}{,:o' an _nd the information so that a different offence was prosecuted,

%ﬁaod as the key

original charge,
- not been deprived
‘of any defence to the char b "was no different and

3 . P "- o -?.:- -.’,' ~ -_’ .':' - .’..:. .'-.".,~ A .:.:o." -
- that the effect of the amendment was to reduce the gravity of the charge. However.
e A B B e e e P T b oy
) ) |

e < < Ll S
i Doueall v CPS 120181 EWHC 1507 (Admun) the Ihvis Oﬂal'COU“ a"OWCd d ST R | :
oot Sradi O e R s IR O BN S YR R e £t o nay be that it was the final one that itical! » k - re*
defence appeal from the decision of a district judge to permit an amendment (0 ' vas the final one that was critical! The key elements were:
.\,.. ._._.._T:.--.. 07 )= e vo e . ) : : ) ¥ - . — ST 4:! ‘..." - 2 —'s? - ok 0‘-- xo‘L -

('

e -t"),u" S e 1Y '8 - DR . . . .
) indictable offence after the six- iSamendment was more than just a simple one to cure a technical defect.

e —\."."1 * LA v’y

1ave expired. The defendant hat nvolved a different offence with a new statutory defence. If the change
y harm. More than six months libeen allowed, the respondent would have had to prove a statutory
court, the pros . ution sought »'when he " ‘already established a complete defence to theofs
»d but the Divisional Court he ‘application would have placed an unfair burden on the

an indictable offence did

ymary offence must be Jaid djournment because a rehearing would have been required
R 1139 |

before he was to give evidence. This could not have been
l
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PROCEDURE.
_'_:..‘,,‘,,.’j 01123 of the Magistrates” Courts Act 1980 was held
e a sUMMonS to repeat the date upon which the informat

since the prosecution witnesses had been gross-examined on one b lo obviate the

were likely to need to be questioned on the statutory defence.
(¢) If the amendment had been allowed, the respondent would have fye,
more serious offence with a substantially higher maximum penalty 4

SIS dng | on was laid (R
JRYSRNE e Cp ; : g ot

e JILE pftsecrelafy of State f()( the F,m"zmnmenr 11974] Crim. L.R. 110¥:

O wiis any question as to the information being out of time. In Atterton

e 0 5)*109 J.P. 25, magistrates were held entitled o dismiss the sum-

(d) The mspondcnt‘\hs-qmpwﬁénteC!fangl’sp ’wqulgl find it more difficy) " Growhe * o fora serious defect, but apparently there were al<o othe
adjust to the new offence. o} | | -o Westminster City Council v Peart {1968)] Crim. L l:g;?);nds
(@) The “evident, and ('mhﬂy]mmable;'fmlurc of the ap;?cllanl from ke | SRS s 4 magistrale was justified in dismissing an insufﬁciénti .d - .for
outset to prosecute the right offence, and the failure to review the file oy, e Wrright v Nicholson [1970] 1 AILER. 12, it was held that )t,h -m‘-mriid
~ review it intelligently and to seck an amendment at earlier stages™, ummOtee v s.123(1) of the Magistrates’ Courts Act 1980 should not be r ;(;"l‘i’tc:

Hing that there can be no attack on an information however fundamental

ch case .depends on 1ts 0wn merits and circumstances are infinitelv
sends in every case whether the variance is of such a character as 16

$8 A slightly more surprising decision was Shaw.v DPP [2007] EWHC 207, Ty o
fender had been summoned for having custody of a dog contrary 10 a disqualific,.
tion order. Initially the summons described that order (incorrectly) as being mgg, ariables ILCCP= "
under Danga'ounggslegxslgnon but i_t was amended to show (correctly) that it 4 | SQUIre ament i _“uh | isled or the variance is f
made under Protection ‘ofAmma_]‘s?]egls'l‘auoq. Thc amcngmcm was made after (he f the delenCatis =« e Ice 1S lundamental so that there  2-89
expiry of the statutory time-limit S0 n further information could have been ajg A (2 Yoperates and requires lhcn;g':nl? rc?jplred..once s e

The main consequence was that the maximum penalty was three months” impriso ' OGO It e e S

o S | p .
- 0 .
R » ~J .

{{—-\“‘n“ s o

ment rather than a fine of level 5 and it was on this ground alone that the Divisiony) S (he defeadan-d0gs no! m‘::,'crg i’v"l t‘;’]dg)""l'g"“c‘“- the amendment may be made
Court quashed thc'de_t':_is_ion to mlgw'qument 0 be m?dc. Given the fact hy . hwith 2 """P sCase p! b n c'am‘cndcd summons. Thus, where a
the defendant could not have been misled or disadvantaged in any way and that the - ndant ha z p ¢ a specimen of b_rcath by a constable “who

court did not consider that the prosecution was particularly at fault, this is perhaps

a decision that should be confined to its own facts. That might also be the corregy
approach to the decision in R. (on the application of Thornhill) v Uxbridge
Magistrates” Court [2008] EWHC 508;;(2(‘)98‘)':172 J.P. 297, The defendant was
charged with four offences, one of which was failing to provide a specimen of
breath for analysis. After the expiry of the six-month period, the prosecution mad¢ %
a successful application to amend the charge to one of failure to provide a sp@

<. 123(2).4f he ‘had been misled (Morriss v Lawrence (1977) 121 S.J. 187).

e ;:!‘-.;"‘fj-, may be so trivial that no amendment at all is required. In Darnell

Jalliday [197° J R:TR. 276 the defendant was charged on five informations with
o Rearin ‘South Parade”. The justices dismissed the case on the grounds that

Y

men of urine. That decision was overturned by the Divisional Coum{\'hi.gh’

considered that there was a distinct difference between failing to proﬁg‘ég;g speci- PN jﬁ oceurred not in South Parade but in an unnamed cul-de-sac oppesite.
men of breath and failing to provide one of urine. One could perhapsndesstand it ¢ The justices we s directed to convict by the Divisional Court as no sort of injustice

s suffered oy the defendant because of the misnaming of the road. Justices were
so held to be entitled in Turberville v Wyer [1977] R.T.R. 29 to apply what is now

123 in respect of an/insecure load carried on a “motor lorry™ without the neces-
v of formal amendment when the load was in fact carried on the trailer of an

if the prosecutor felt aggricved at this decision; clearly the cssen% e offenc ‘

is failure to provide a specimen for analysis and whether that s is of bloadh
' ' f this partiCulap

breath or urine seems to be of secondary importance. On urtie
alhid reasod [0y the

case, there seemed to be common ground that there w

defendant not being required to supply a specimeng ath and §0 i?’isjich ' ict '.:_}!'j‘:-g':_'_;,’.. torlorry: .
unlikely that the defendant would have been at tage. Th bis about At the other extreme, one can have a defect that is so fundamental that, far from 2-90

being required to be cured by amendment, it is in fact incapable of being cured.
hus n‘_rf.,_';:ggr;. ns cannot be amended to a different offence altogether (Loadman
¥ Cragg (1862) 26 J.P. 743—from “drunk and disorderly™ to “drunk™; Lawrence v
Fish 171 o‘i(::rim.L 356: Atterton v Browne (1945) 109 J.P. 25). Where a
fendant is charg ,.'Wltb:a.n offence under a repealed statute he cannot be convicted
inless the summons has first been amended, even if the statutes are word for word
ame. An amendment has been allowed to insert a reference to a statute which
vomitted (Thornley v Clegg [1982) R.T.R. 403).
fendant is the wrong limited company the summons cannot be 291

how the correct limited company, see paras 2-82 and 2-83.

the approach in Thornhill appear to have been confin 1onal Court
when it was considering another appeal concerning an ap ication to amend an
information alleging failure to supply a specimen for analysi§sdthat it referred 10
a specimen of urine¢ rather than one of breath, a similar sfualion to that which had
occurred in Thornhill: Williams v DPP [2009] EWHC 2354. The Divisional Court
drew attention totheprimpleuhalappl);to such application as set out in the deci-
sion in R. v Scunthorpe JJ Ex p. McPhee (1998) 162 J.P. 635 (see para.2-85) and
.cxa’min‘ddmhmlwasdncludedmmimthe;phrasex’tthe-samc-.misdoing". Here the
failure to provide a urine sample followed almost immediately the failure (o provide
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iiﬁé}.lfbiplféﬁde;aiéufﬁcienl sample of
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ests . des !ish.the&ﬁmcsstodnvc and the %t tion 125 can t w at @.‘cdnv_iction and before sentence (Allan v Wiseman
' ‘—s“«ﬂ‘r« that, in | me 2R 37: defendant convicted in the name of “Jeffrey Thomas
e same (or substantially the same) facts and so would come with » tence):Allan v Wiseman was applied in R. v Eastbourne JJ Ex
of the principles established in t 'J“') thorpe JJ case: 984) The Times, 22 December (clerical error amended after conviction
0l -l . o [r4m
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ence). Where offences are charged in lhc-t'lll'cmauvc, the proce.
‘.mnd;;:?:i:;“:‘ (M)é\!mon which he will and 1t IS‘lOO late aller ”\“U-
amend the information (Hargreaves v Alderson [1962] 3AILE.R. 1019)
~ Generally, the later the stage in the proceedings and the more material (he Mg
ment. the less desirable it becomes to grant the amendment because of the dics
10 the defendant. One useful test for amending SUMMONSEs may be 1o fo]oy thc
comment of Ormrod LY in Thornley v Clegg [1982] R-TR. 405 at 410, 7,

that if the objection |

1l (g

10 amendment was an ObJOCliOD. of substance apd indlculcd
some real injustice, or a risk of injustice being occasioned Lo the defendany
the objection might well prevail. Where the prosccutor does not avail himse|f his
chance to seek amendment of a defective information, a conviction on that infy, .
tion will be bad (Hunter v Coombs [1962] 1 W.L.R. 573). A defendant who dispues
the case on its merits is generally deemed to waive objection 10 unchallengeg |
regularities in the summons, etc. | ol .

‘A defective summons can be withdrawn and a regular one issued in its plage
within the time-limit and if there hasbé’?‘n'nd adjudication on the first one.

' 1Y i) L O) HO% S ERLEL e L, w05
A 2O DG 1R TRl

T AT

Duplicity
un Lnroenm GtD) o) it EoU%ss.

Rule 7.3(2) of the Criminal Procedure Rules 2020 (S.l 2020/759). (as amendeg)
provides that more than one incident of the commission of an offence may b,
included in the allegation if they amount to a course of conduct.

In R. v T [2005] EWCA Crim 3511; (2006) 170 J.P. 313, the Court of Appey|

again emphasised that the rule is to be applied in a practical, rather than Stncll\

analytical, way. It exists to ensure that a defendant is not misled nor left uncer
about the ¢ d 2
In Shah v Swallow [1984] 2 All E.R. 528 HL substantial factual and legal nag"
rial common to five informations was set out in a preamble and subsequently
rated by reference. The document was held to be nor bad fordupliciy. Iy
Kite v Brown [1940] 4 All E.R. 295 supplying several kinds of ratione
held to be one illegal act. In Thomson v Knights [1947] 1 All %HQ an offg@
of driving whilst unfit through drink or drugs was held n@ for duphein

In Mallon v Allon [1963] 3 All E.R. 843 admitting and al O remain img bt
ting shop was held to be bad for duplicity. :Q , **g |
The question has been raised whether it is one more than op&gffence
to fail to produce the various documents speci $.365(2)(a), @ of the 1988
Act, namely the certificate of insurance, the ' oods vehicle
test certificate, if applicable. This matter was considered ractical point af
(1966) 130 1.P. 543. The answer given there was that t fence is in essence @
failure to give to the police constable all the informatioft which he is entitied.

- Support for the answer was also found in the wording of the proviso. It was
considered that the use of the phrase “offence under this subsection by rcason only
of failure to produce” supported the argument that there was only onc offence com-
mitted however many items of information were withheld. The answer was given
in respect of the former section which:was in similar terms, although the proviso
. now contained in 5.165(4). The answer would still seem to be that only onc of-
is committed by the failure to produce one or more of the relevant documents.

is an offence to fail to give information as 10
2l C T TR ‘ ,typc of informﬂ'.
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ought was the keeper of the vehicle:

harge thatis faced. = o o | nb.

e food was .

I T .-A;q.‘ :’“)’?;“' A . .
| are varied depending on whether or nol

T Heasme

S8 thap two offences were created and that 3 simnle alfen.
| e oid for duplicity was rCJCf:lC(l in Mohindrg ,)’;,(;"dlfl{:g:’ :')ﬂ ‘;’_‘;‘cr
B M Manchester (2004] EWHC 490, [2005) R.T.R. 7 (p.")ﬂ 'l:hc .:(rJ lef
e omply with the requirement whilse 5,172 simply defines th s
W rion that has been breached. T
RS where an information under s.170(4) of the 1988 Ac
sase where - Ct (requirement to
?‘;d {'c?und not to be bad for duplicity, see DPP Bennett [1993]

» {,
At
r"'f‘

+are are different constituent elements of an of fence such as an offence
(S may be included to

(e eault or careless driving, the various inciden
- cingle offence contained in a single application.

e .—-‘gm.allcgmg.a_smﬂﬁ of fcr'l‘a.: of driving without due care and atten-
~ot bad for d *b ity where the facts revealed two separate incidents
rval and two miles in distance witnessed by two dif-

B e e 5041 TR 112) et was whete
BBt e act. The justices were cnli(lcdc’t,(r» :al(: u;a/: P s
more Wian ol : ¢ (e view that the acts
i \.)ﬁ,d‘,‘;#" lone, continuous, activity, taking into account the time and
5 "'f;’:w\_jrj... that in@ach case the appellant was seen to be swerving erratically.

-

I CAminal Progedyre Rules 2020 (SI 2020/759) (as amended) r.7.3(2).

% V'Jif?%f'gl" @ ing circumstances justifying departure from the normal
N le of chagBineach alleged criminal act as a separate offence were reviewed
= »‘90 I-].EWHC Admin 223; (2001) 165 J.P. 779. A defendant had
cen charged i .:‘g;s)_n.gle count of theft alleging that she had stolen small amounts
e ahINo94 occasions over the period of a year. Although it would have been
" st Yo<t0 hav: ‘identified cach of the 94 occasions, the magistrates’ court
> .’?fﬁq 2 transactions were part of a continuing course of conduct of the

\

‘ -..-r"' . .~ .ge
vDe O ‘;, onesty with no prospect of different defences peing raised or of

, defendant veing prejudiced and declined to reject the information as bad for
lolicitys This decision was upheld by the Divisional Court. Drawing attention to
g e 'i.fﬁ!_f:;,.._:‘a- 10 depart from the normal principle (“general
t _!)linuous offcncg"). and noting the dccision§ l.hat. specimen

§ or informations were not possible, the court stated that duplicity is to be ap-
. pﬁv%fg question of fact and degree. Where, as here. there are a

sber of connected acts of a similar nature which can properly be regarded as be-

| "’ me transaction, they can properly be contained in one count or

tion'where there is sufficient certainty and where the defendant is unlikely
fferent defences for different actions within those connected acts.

2re may be one activity but separate issues. There are instances where it is bet-

-y N

Jrge separale items separately particularly to avoid special findings (R. v

O,
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ol ué tExipaWilletts [1985] Crim. L.R. 219). Again there are

2lling @ motor vehicle (see below). In such instances the court

where the multiplicity of charges may operate unfairly, as e.g. with the

ave the combination of issues in a single charge as in Cullen v Jardine

- -

im. L.R. 668, iwhere the Willetts decision was distinguished.

iurzynski [2002] EWHC 1380; (2002) 166 J.P. 545, on two separate:

'.*“ .

&

endant had attended the premises of a company and been abusive to

harged witl pursuing a course of conduct which amounted to.
¢ district judge found that the charge was bad for
ted an unknown number of offences and only identi

e general title of employees of the company. Dismiiss
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Eave factors in the prosecution which wuc { -
o i b s ot o v | o 11
employees had becn pmcht on 'ad giy | PPUS S eal of difference in sentencing terms :f the inf
evidence. OF those 81\'“‘8 ev,dcnce, ollly W&(xﬂ&ng /\uurdmg| Bk J}&fg’u lhe mag nslmtcs to delete rcfcrcncu 1O the rrlulgrr T\J;’:;':(:?:: :)clcu':
on the facts, the evidence fell well short of mofd\etum uscd‘:mpcc;-:hc Charges 1,; 4 o1 -x»,,; 'f’" 1o the broad justice of the case was much the preferred o;mmc
The issue appears (o have been the iy R once 3"'“‘"‘( may R visional Court encouraged that to happen.
luve mn different if the W had ndent:' s rmed with More | | fiLbde considered duplicity in DPP v Butterworth [1994] RT.R. 2-101
i HAARE TS )r&wgl;sclout in one docum oA :'.""*_???’ Jefendant has been charged under s.7(6) of the 1988 Act with fail-
m‘"fmms shouldbc@lsnnﬂcvml ER. 122 that tea's ?nl It wag | A imen when required by a constable in the course of an investiga-
decided in WvCopphsll%ﬂ@ fselhn S anu':n'cmad“cl)nghu ull(m ". = 6-'4 Jof being unfit to drive through drink or drug< under s.4 orgof
under what is now s75 of(he 1988 Ac‘ 0 fn.'ealle ed. Such 2 "l y ve hlal o 'j"‘"f"f;'__., e ol undcr $.5, 1t 1s not necessary (o specify in the mform.mon
. c“ A ,.3 Tehi agme alc at it did not h:nc to be shown that the (abl
ve.llissubmmedthllse“lﬂ& supplymg. etc.amscparaac . “h““'d stil | | T’.m P ‘B ffence under one of those sections and th::tol?; ia‘;

'. dffence. It was not therefore necessary to specify in the

be charged as scparate offences.
‘ a defendant was charged with
“In Cross v Oliver (1964) 108 S.J. 583 ged Speeding i Pe nﬁc offence was being investigated by the constable. Lord

2-99
a road controlled as to part by 1957 rcgulauonsand as to part by 1958 ones. 7
speeding had occurred m*bo(h parts and the information alleged one Oﬂcmc}:,‘; | .., M “separalc penalty™ point by saying that his reading of 5.7(6)
speeding contrary tobolhregulauonsatl‘bcpxosecutor declined 1o elect 1o proceed | \ %* lhc fact that separate penalties were provided for driving or at-
ERe ,.-,1.(5 Ari on hefohe hand and being in charge on the other. The question

for one offence against one of the regulations only and the conviction was quasheg ariy
on thegromdthuthe information was bad for duphcny as charging two offences b ,~;-7_"".*.. sreon WS dsiving or in charge of the motor vehicle was not part of
If a statute forbids the doing of act A or act B, it creates wo offences and a convic. o Snadiry in 4’3" there had been a refusal for the purposes of 5.7(6). That
tion of both offences on one information is bad for uncertainty (Field v Hopkinson f ; : P"*i s by can levant after conviction and went to the appropriate penalty.
(1944) 108 J.P. 21, but mmpam v Loach (1886) 51 J.P. 118, where a byelaw s [ rcforc followed the decisions in Commissioner of Police v Cur-
fabadcthecuusslonof “smoke or steam” and a conviction for emitting “smoke an 18 [L.R: 87, Roberts v Griffiths [1978] R'T.R. 362, and Shaw v DPP
steam” (they being ming uw)muplgld) But if there is one single incid RIR 5 but stated that their conclusion was not inconsistent with R v
R. vCIow[l963]2AllE.R.2l6lsaulhomy for allowing alternatives to be Lhar,g ndorr " """ tAC.A63 or R.v Shivpuri [1987] A.C. 1. Each statute had to be
e ely to decide whether separate offences were created.

conjunctively. Thus in Vernon v Paddon [1972] 3 All ER. 302 a charge under 8%
of the Public Order Act 1936 of insulting wads and insulting behaviopr Was\upheld » the offence is contrary to s.5(1)a) of the 1988 Act—"If a person

where it arose out of a single incident. =~ \i todnvc a motor vehicle ... after consuming so much alcohol that
2.100 In R v Pontefract Magistrates Ex p. %8’" (Heavy Haulag Jhreport W proportion 1i in his breath, blood or urine exceeds the prescribed limit ..." 1t 1S
i for judicl eSS .“"’.; he thelher the allegation is of attempting to drive or of driving and

1995 (COI3060/95),‘ the Divisional Court considered an a
ccimen to be relied on is of breath or blood or unine. If this is not

review after the magistrates had rejected an argument ation Wi
ve d lrallcrdtuthhad tion is bad for duplicity and the court is deprived of jurisdiction: R.

for duplicity. A single information alleg ed that a motor .
specified defects tomearbmkmgsystcms Jtwas held Dnvnsnonaltomd.d v Bolton JJ E j;;gx},m(lggg] Crim. L.R. 912.
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mg up,ahd quash the

have a discretion to give leave for judicial
determination of the justices in relation to d y.' ¢ courthobeht that the  § Adjour jj_’ nent SN
simple answer would appear to be for the applicants (0 plead togh® information, but ~ § [y :d %]
ch related to the c and an authorised court officer may adjourn a case (Criminal ~ 2-102

on a specific and clear basis, namely to plead to those el

motor lorry only (having regard to the instructions gwc@c applicants to their
solicitors, which indicated that they would not in all proba have a defence with
respect 1o the brakes of the tractor umi): Tt would then be open to the prosccution
to invite the justices to deal with the matter on the basis of that plea and that noth-

mgtehtlngwthe’mmmfbthM'iutOWIm sentencing. Alternatively,
lf “Mﬂi wem:mmlfst tallt elemnhmmken into account, there ¢ court; and th f G ..r ni 'hl Gasc Managemcm Framework has drawn attention to
R . a hearing and it would have (0 be established beyond reasonable e need for al m"i'i?“-« ‘proceedings to work more closely together
| -;.‘ ysten '.?” "(". di onMo thatofthe motor lorry, : » the Tiéf- & }\css of(hcpmcess This nppmachmeds(obe
YR e q;gpeanConvcnuonooHumleshlS!qﬂl-

ocedure Rules | 0 20 (S12020/759) (as amended)).

1 '“;x,:‘;‘ ‘}.{‘ > J{ ) & &.Lm ‘has come under increasing scrutiny. Magistrates have been

jjoined .‘.mr ¥ ngcnucally all applications for adjournments with a view (o
ising nm C ary delay. Provisions contained in the Cnme and Disorder Act

F f— 2t I ‘f_?,... the process of bringing matters commenced by charge before

ed to ( ve't . ... contentions, then the T* der |
ol oJati or :ofa‘;: pkablc“ }: ol \u}ﬂsoto,mcomomemcncedtobccmscmof
al and enlight '«‘%:' view ol the pro sl ‘ \d witnesse: gf;nayptopnatclycxtendmgmeumukenm
MIEWAWOUICH ‘- OlWS“bS“‘"' | iclusion. The princ mawnfromthcvanwsamhomiﬁ
ially the same situation. Although narised ir ninal I .._'_._,’:"'*Dinéctiom-2023'h5.4.10hupsa/ 5.
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hing. “Mmmmw? whld\! OOUI'( 1s required to
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between the parties. "ﬁz 'a"y’ ”g‘éné allly inimical (o the | Interesy ¢

S fi di Oﬂ«
R ;I:;: m tolt;l\;ge ‘ :‘l'hmnd JUSﬂCcﬁyﬂem nto dlSl'CpUlC Prmudmb

a magistrates’ cgunsbo“‘d mp

’n J'.

whlch includes doing ; Ustice

be simple and spwd

adj ;sgshguld be ri gorously scrutinised angd the

. ml;:::n:a ?:P cjlwpu' m@ll fm’moummg ‘To do this, the cour Musy

review the history. ofupcmmd may take account of the nature and gy,
ity of any fault of the applicant for the adjournment..

"« Where the prosecutor asks for an adjournment the court must consider py
~only the interest of the defendant in geting the matter dealt with withgy
i delay but also tbe»pubhéinwrésrm ‘ensuring that criminal charges g,
ad_pudxcaled upon mqugmqum the;gmlly convicted as well as the i,

~ nocent uittedxﬂ yroiedurfiEnayasnafpe fall v .
8595 With a:(?m Serious chargelhprpnbhcamm that there be a trial will cary
| greater weight. It is, however, reasonable for the court 1o expect that pyr.

ties should have given apecmlly,cm'eful attention to the preparation of .
als involving serious offences or where the trial has sngmﬁcanl iImplicg-

 tions for victims or witnesses.. fy it 1
. thne the defendant asks for an adjournment the court must consider
~ whether he or she will be able to present the defence fully without and, j

~not, the extent to which his or ,het.aplhty to do'so 1s compromised ( t

note also the effects of Direction 3 5.4.5 “A court may be justified in'egfu

ing an adjournment even if that means the prosecutor is unable tofproye'the
of it, or that the defendant is unable o€ xptore an
!ma> not be

n «..pmsewuoncaseocapan
i i .mue.Evcnmtheahsencenffauuonthepanofeuher part

~in the interests of justice to adjourn, notwnhstandmg tha

mayb&lhemnln") IS i DAY 20 \QQ
..Ibecounmustconslda'theconsequenoesofan adfournment and jisi

N
on the ability of witnesses and defenc_lamswc qi yYo recall events)
e The impact of adjournment on other ¢ ek ting of gn u'lac‘mmosl
inevitably delays ordnsplaces the heari other f the hear-

n: udcrcd

'll necd lo
Dk urts, the law and

ing and the extent of delay in other cases

that regulaly appears before

" Since this is an 1Ssuc ! bcl : !
approaCh are set out in dcial OW. magmratcc court is
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which the trial 1§

me and place unless the coun

The Hearmn

ng the accused and before sentencing him or otherwise dealing with
fjou it 800 the gdjoummcm shall not be for more than 4 weeks at a time un-
el “ ,, inds the accused in custody and, where it so remands him., the adjourn-
et ‘.;;,f or more than 3 weeks at a time.
Sl ) .‘\*: ccoun shall not be required to adjourn any proceedings for an offence
JA) SN2 reason only of the fact—
sl "’") ..
,:QW“ commuts the accused for tnal for another offence: or
(L hTI ccused is charged with another offence
: '9,("‘7 Wﬂ‘l"g the trial of an information the court may remand the accused and.,
8)i) 3 ”-d »d has auamed the age of 18 years, shall do so if the offence is triable
..l"..‘.!»:'.“-‘ c{ﬂ' 4
. /L” 0 -
’oécas on on which the accused first appeared, or was brought, before
w ans r 1o the information he was in custody or, having been
@, endered to the custody of the court: or

£\ .' |:: » @ béen remanded at any ime in the course of proceedings on the
o \%f D e \
5, ands the accused, the tme fixed for the resumption of the trial

,vm he is required to appear or be brought before the court in pursu-

”‘e.' yand or WO be required to be brought before the court but for section

\"1.3\1 c,‘.

TN
, ,«f*,:f, ;jj;\g @ 18 now supplemented by the Criminal Procedure Rules
'é. e Directions 2023 Part 5.4.
4 9z rt o th&c rules is both the overriding objective—
é‘* m/

4 The ovemdmg objective of this procedural code 1s that cnminal cases

_.4' :-—?.e_-\ ' :
: 'L.:' 7. n”kt* ﬁﬂ?.”'l i1t

*{%. o y; r.24 12 which includes the following relating to the absence

- --‘.
wWS51re: SL
A "

3%._':55'.3. t_hedefendam

. _;;t° ’3 ?}11 k). o
_-. m;“ l }
srosecutor 1S absent, the court may;

rfbewcd evidence, deal with the case as if the prosecutor were present,
‘ Wideprl :

’ . lll‘h

_v‘—~ S"

,' -l. ‘a:.’.\"\-‘ji
- n 3 qn
ﬂl flc‘* llj& "U & aSO—-
<m gz' ugre 1nto the reasons for the prosecutor’s absence, and
'*“«m ’-: : sﬁed there is no good reason, exercise its power (o dismuss the

auon. |
endant is absent the general rule is that the court must proceed as

ptescnt and had pleaded not guilty (unless a plea already has been
f: mle——
gl ~ ppTy if the defendant is under 18;
ub j, 0 lhe court being satisfied that—
“.-'-".J summons or requisition was served on the defendant a reason-
before the hearing, or
1S jn wluch the hearing has been adjoumed, tbcdefqndam had
otjwhe;aandwhcmtwouldmmand
1\“& ﬂ tkl(l())(o) (restrictions on passing senience in the
mi’hm:cwv wis e erosy MEPVRRS |
¢ 4yhalid) \UQL’L\l rdieratar -tz
w 5@%@ !2022] 2544(A UNJALWES .
s do otsuppon pmposmomha!a osecution

;.r*‘rﬁ\ “
JEI)’ -




2-105

- PROCEDURE

if it results from a cause for
plication to adjourn I“a“l“‘:h wm the facts and the gravity of e ¢

is culpa : Cach
cations to adjourn will, in general, requir,
will beimpm&m» GPP“ for the default. The seriousness 0? ‘hﬂc

am.wm RSyt v (D

' b ldc m‘. lhe MOSt lmPOﬂant pr()\rlﬁl()n in rej; %
As regards app‘motgﬁst I)':Ot tofethé mwn Court where there is no Cquiy ﬂ;cn’:

3 ’tﬁé'COllﬂSACl |980 which st
provision) i set out i .11 f the MAgIEFRIes ML 2 e

- L5 el } dmert !
| *Nomppunheeornccmdi‘gderﬂﬁm
Subject the pro visions of this Act, where at the time and place appoin
| f“l;;-(u.g or 0410‘“'::5 trial ot"tn mformsdm the prosecutor appears but the ml,f:

dOCS nol— a7 n; oft t : ‘bu-u, *'L Fd bn‘ﬂu 2,
(a) xfmemsednundetw MON!SO‘ the court may proceed in his absence.
and

accused has attained the age. of 18 years, the court shall procecg X
4.(b) ﬁ:\w unlessn appears to the court to be oaurary to the interests of '\':“ S

» ool 180 dois0.H Al ’ﬂ‘ch.‘\d ol b i) 7 : 14
This is subject to subsections (2), (2A). (3), (4) and (8).
(2) Where a summons has been issued, the court shall not begin to try the infopy,.
~ gion in the absence of the accused unless eithélzitls proved to the satisfaction of the court
on oath or in such other manner as may be prescribed; that the summons was served g
the accused within what appears 10 the court to be a reasonable time before the g o
adjourned trial or the accused has appeared on a previous 0CCasion (O answer (o the
informationiw it *. oboa demubs s Adt) 4 evinas A anil
(2A) The court shall not proceed in the absence of thc accused if it considers

rcason for his failure to appear.
the(t;)ns ?: aoceptable i i  this subsection applies, the court shall not in apcrg?sa

absence sentence him £ im { or detention in @ young offender insgituiyGeies ke
a detention and training orderoranmﬂcrunderparagraph 13(1)(a) or (b) OQScheau]c 16
to the Sentencing Code that a suspended sentence passed on him shall .@ecfﬂ\t
(3A) But where a sentence or order of a kind mentioned in sub
or given in the absence of the oﬁengct,,the offender must be
before being taken to a prison or other institution to begin s
scnmwcoradcrisnottob;mreptdedcnm asmhngcﬂ'a;c&;mul
(4) [In 1o e ‘G}ﬂ Phcsy
O
adjournment under section 10(3) above; and whercg fal |
subsecuonmcnouoereqmred_?ysecuon I 2 abo¥

- nar TR i l‘lﬂ"ll‘ s Mic
forthcadoumment. ook

(5) Subsecﬁons (3) and (ﬂappyw-!m hmt..; Ban
(a) pmmdmgs instituted byaq nil}f ’mmmt where a Stmmons has been issved,
At tat I00

SR TR
(b) pmceeain msumwab““‘%h'ﬁc -
(5A) Subsection (4) does ho’t’i'pplfln relation :o prboeedmgs adjourned under sec-

1)

3 scmencc (&‘J L)c

tion 16C(3)(a)bemseofsewonl l‘idj‘ nment of a section 16A trial because the
~accused indicates a wish to mak nSYAW Al B 2
Nothing in this s¢ the court to enquire into the reasons for the -
' T e 0.'. ‘-k‘,.‘ . , ﬁ

: ln h:s absence.
ing under this sec-

f 18 years and the court shall
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wis sectior n and sections 12 10,16 do not apply if and for so long as a written
m‘f riec by a magtstmtes court in accordance with section 16A (rrial by a

;’,,'1 i ‘papersl

” 'r“lu”‘ :' “ kaw thﬂl 'hc dlffcrcncc n dppr()agh hc(wccn pr()%CU(IOﬂ and
(is ' ' au))é’ 18 is recognised and needs (o be applied in practice. See, in
ence SEL nent of Sir Brian Leveson POBD in Howst
1a “' ";) B on v DPP [2()'5]
ticu’® HM-&&H ‘)“ip{ v?rhlgh he stated (at [7]):

dment to the legislation there is in reality a very real difference between

incs TAML W the Crown Court. Thus the provisions of section 11 of the Act.
_.;','.:_«';_g.{. he fact that it was specifically amended to provide that proceeding in the
M of 4 defendant was the default position where the defendant was proved to be
- ¢ f."r-,‘f %mal and in respect of whom no good reason for absence was shown.
| ‘ of “ must prevail, but that is far from saying that the reversal

11

not have a material effect on the exercise of judicial
‘l

t&’ court considering an application must apply the tests set
Cnmmal Procedure Rules 2020 (ST 2020/759) (as amended)
practice Directions 2023. There is no obligation to
' )*r r the failure of the defendant to appear (Magistrates®

(6 c. pagh the overriding objective must, of course. be considered.
secn In R. (on the application of Rathor) v Southampton

tnoistrates Lo f , 01 8] EWHC 3278 (Admin) where the refusal of a defence ap-
ition_ {0k J ftf "'WaS’overtumcd There had been three adjournments of a trial
- eadonsyiag were not attributable to the defendant. The defendant failed to at-
,\,wi ﬂi’eanng because he was taken ill the previous night. The medical
Zeaihicate pro videc did not state he was unfit to attend court and the district judge
e --'-,'*i*.l;g plic: (Qﬁ to adjourn. On appeal it was stated that it would be rare to
o pfbceed if the absence of the defendant was due 10 involuntary

1In¢ (&f"wpecmlly where, as in this case, the decision turned on the
.Lg he defendant. Although the court was not bound by the medical
ite, it | ’l'b'"takc account of the fact it had been provided. The judge had
*la'kesfl 1( l)(b) as the starting point but was also obliged to consider
, s'contrary 1o the interests of justice to refuse the adjournment.
Anothe \j:ﬂ!‘.}x.}ﬁ of i)phcauon of the overriding objective can be seen in R. (on
he application ¢ P&)ne)vSouth Lakeland Magistrates’ Court [2011] EWHC 1802;
s IR ﬂ,;gg_' b (p.67), where a defendant was prosecuted for exceeding a 60mph
need i ..w «_L \ ’feﬁrcscntcd in court by a solicitor, but had no intention of at-
tending or giving éindencc ‘The prosecutor omitted to lead evidence of the speed
he vehi ‘L&.‘l' : e llcntor invited the court to dismiss the charge. The court ac-
eded 10 th ¢ prc request for an adjournment in order to recall a witness and
s upheld by Iﬁ&Dlvnsnonal Court. The prosecution had closed its case on the
sis of a genuin ﬁi?ﬁnﬂerstandmg which provided a windfall to the defence that
(ﬁ'iﬁ‘e merits of the case. No prejudice was done to the defend-
’bubhc interest that “cases should bc dccudpd upon the
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was adjourned until 3July 2007 for a case my,

mnmg-themy ag?ﬂ::::f Comtcinmdered that an ndjoummcnt of that 'c"i fh
was wrong in principle and “completely ‘l"““'ﬁcel’“‘blc l:l a modern sygye, %
justice”. Following the case management hearing, the tri l:" 4s adjourned 1, |

October 2007 for hearing, 9 months and 14 days after the charge; the Diy iSiong|
Court also considered that period to be completely unacceptable. Sce also p 5,
of the Criminal Practice Directions 2023 emp]\asasm g the importance of ;- g
every effort to make an adjournment a short as possible. The difficulty of the iy,
ing exercise that must often take place was also demonstrated in Visvarqy, ;,,,
Brent Magistrates es’ Court [2009] EWHC 3017; (2010) 174 L.P. 61. The dclcnda
had been charged with driving whilst unfit through drugs; the prosecution relieq ,,
the evidence of a doctor but that doctor had not been warned (o attend on day
on which the trial was listed whnlsuheother critical Witness was a forensic scieny;g,
who had told the prosecutor we well in advance of the trial date that he was unabje
attend. The prosecution was unable 10 explain why one witness had nof pee,
warned, why an carlier application for an adjournment had not been made or v,

evidence had not been served in advance but argued that this Was a Serious case ang

the case to be heard on its merits. This was. the first time
mc:n had apphed for the case to bc adjoumed and it was not a case which
dcpcnded on recollecuon. The decxsnon _of the magistrates’ court to gran{ the
prosecution apphcanon 10 adjoum was overturned on appeal. It does appear that th,
Divisional Court wished to emphasuse meunportance of the prosecution doing itg
jOb pmpeﬂy and not bcmg ablct,o rciy on any assumplwn that it will alw ays b\ al.
lowed one adjoumment. The allcged,oﬂence was not so serious that it outwei ighed

the “gravity of a series of yery serious errors made by the PfOSCCU"O" Which werg /) ncg nectedto”

unexplained and xndeed mcxpl)cable,. tes weto b ¢
Some cases have dealt with spco:lﬁc. pecls of thc approach o gr.}gm&&gn
adjoummcnt Thcy may contm,uc () pro\nde uscful gu;dancc on the applu,auon of
the pnncnplcs now set out in the Cmmnal Pmcuce Dlrccuons 2023, %h\\,
In Smith (George) v DPP The Times 28 July 1999, it was conf] at, wherg

—

a person is charged with a road traffic offence (other than m slaughtez.of
causmgdcath by‘cnther dangetousorcarelcss driving) | jus L not to ,Bf"?.,‘"
with a summary trial pcndmg an inquest into the death. {)
Thc dlfﬁculues faceq by justices seekmg 1o make @ss inau ul) fgShion
were nllustraledm R.v Ealing JJ.Ex p- _Avqndal NCrim. L.R. &A defend-

Stipg of the tnal
1e was on hns

ant had Lwo witnesses available to suppprthxs defegC:
one witness (E) attended but the other (D) did '
honeymoon.. The second hsung was scheduled for 12

defendant that mormng thal he cpulgl,not attend that m
ba,d tun_e dnfﬁcultm because of child care
abl?to give unponam but different evidence.
thl.ls was pyenumcd on appeal. The
9L ocus on the perceived ir-

q; eqdam was the author of
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0 be pursued with e

Tor Heanne

o -.7 " m\ if the witniess might have significant cvidence
g .;'\i Of the witness was due to no fault on the part of the
«s..,_-j.ajf RIS

B tacin the European Convention on Hum

' m "}: mes, It appears that the loss of 3 Casc 1§ considered to be a

ately great penalty for the failure of an important witness (o attend.
o ;,mm an application to adjourn should, therefore, first ascertain the
,.,,;,._.-;3.; 1ce sf the evidence capable of being given by the witness. then
z‘:k.\,.,:.'.-‘. ;x ons why the witness has not attended and then apply the principles
S balancing the legitimate interests of both parties and the court, ©
tzwggfail’ to'continue the hearing. The | importance of doing justice
. vemphaSlSCd In R. (on the application of the DPP) v North and

WHC 103; (2008) 172 J.P. 193. The defendant was
ss alcohol. Issues arose concerning identification,

¢ rchablllly of the sample of b!ond An mitial trial
> a'new issue raised by the defence required more time
1. The key prosecution witness was unable 1o attend the new
nouce gecause of adverse weather conditions that both made
ifﬁcun 1d%ad resulted in unexpected school closures that
m& 3 mg for care of a child. The witness was a mllmg wit-
r;, ' ﬁ: ecution and the court fully informed. The court’s refusal
‘, .-,,.., ) 1catlon (0 adjourn was overturned by the Divisional Court
,'fn-t.-;;;m, (i gn pcrversc The Divisional Court noted that neither the Crown
AT, pyice nor the witness could be said to be at fault and a proper bal-
R "“}f pe struck between the interests of the defendant (including his

| m bemg dealt with promptly) and the general public interest in
Y AR ;’,‘,-(f:i‘, nd nvxctmg offenders. Consistent with the overriding objective to
ice. an adj journment is likely to be appropriate where needed to deal with an

inical point: R. (on the application of Tavlor) v Southampton
[2008] EWHC 3006. Guidance for courts faced with a defend-

(o give and if
defendant and

Y

an Rights will also apply in-~ 2-110
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o *. -.-c \and a prosecutor present but without a prosecution file was

vin/ }iumewonh [2002] EWHC 621;(2002) 166 I.P. 417. A defendant

wded y jr."' in endmgto plead guilty to a charge of driving without due care and
ention. m?‘f prosecution were present and aware of the case being listed but the
| tray: There was no information in the court papers sufficient for the
;j;'u- 1@ court gave the prosecutor just over an hour to trace the hle.

as bﬁfound they dismissed the case. Allowing the prosecutor’s appeal,

/s.

n il Gmm#‘gave three points of gcncral apphcauon First, whllst

the«casc is not to be used as a punitive or disciplinary pro\ -
n Prosecution Service. Sccondly where an additional hear-
res Bofxthe fault of the prosecution, magistrates may consider
3 ‘implication for the defaulting party. Thirdly, whilst it 1s
= onsid de theposnuon of the defendant and the legitimate expecta-
‘ &With promptly; there is also the general interest in
off detsand the particular interest ofthosapersodz-
\‘ here thosesmtemstsare in compeunon with each'
"".‘-“ om ey b {4 b 0y 215 N o »wm
‘ '.'_a;c m M‘Mﬁionlommm\& 2-111
e sl wain
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appellate court will not interfere lightly, nonetheless it is imperative that (hy, disy
tion is exercised judicially. oo ¢

The provision of an interpreter was an issue in R (on the application of Y0kuny)

v Thames Magistrates’ Court [2001] EWHC Admin 400; [2002] R.T.R | S (p.24)
The defendant was a Kurd who spoke little English. He was arrested ang lakep |

a police station where the drink/drive procedure was followed. An interpreye, 1 ;;
been called and interpreted throughout. The same interpreter attended the fir, hear.
ing at the magistrates’ court two days later, introduced the defendant (g : dut
solicitor and interpreted what was said. It was likely that the defendant woy|q PMZ!
not gunlty and the point was taken that there could not be a fair trial becgy, the
prosecution would need to rely on the interpreter to give evidence of the Procedye
at the police station if that was called into quesuon Drawing attentiop ¢, the
Guidelines for Interpreters and theempbasw on the importance of there bejp 2 dif.
ferent interpreters at the police station and the court wherever possible and |, the
fact that an interpreter is bound by the same rule of privilege as the solicitor,
Divisional Court agreed with the deputy district judge that, since the only ques.
tions that could be asked of the interpreter were factual ones about the Procedure.
that could not be affected by privileged conversation between the solicitor ang the
client. Although the events which occurred in this case were undesirable be Cause,
arguably, they created a perception of unfairness, nonetheless, that perception v
dispelled and would be recognised to be dispelled by an objective onlooker aw e
of the relevant facts. Accordmgly thcre had been no breach of the requirement thyy
there be a fair trial.

2-112 Where a case is adjourned part way thmugh one of the party’s case, evidence
be adduced at the resumed hearing that was not avaxlablc at the original hc;u
DPP v Jimale [2001] Crim. L.R. 138. (i) (

The effect of a lengthy delay between the commencement and the Lonclusmn of

a tnal that had to be adjourmd was considered in Khatibi v DPP (2Q04!EW'H( 83
(2004) 168 J.P. 361. An issue arose regarding the analysis of a spcc’sguwot blood
at the conclusion of the prosecution case. In the event, the justi jourmd thé
proceedings to allow the prosecutor to call further evidence. ring rcsum
over four months later and the defendant argued € JUSHCESN(A
subsequently on appeal) that, inter alia, such a delay a fair (ml Was not
possible. That argument was rejected both by the just; on appcag The court
and counsel had been able to refresh their } 0 n\cw,submns
sions were made on thesubstanceofmccase ‘ 1¢ court was
nght to continue with the trial.

2-113  In R v Al-Zubeidi [1999] Crim. L.R. 906, the Courl al allowed an ap-

agmnstadec:snon ol}tbe Crown Court to refuse journment to allow the
peal resh counse -Mhuem&migmal cotmsel had had to withdraw

e defendant. Although conscious of the
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grounds in order to prolong a.
charge (robbery) was:

Roa ’~.. istrates’ Court [20001:
sel who dxd ot

’ Chlhesu Lo

T Heasrso

-1 ‘(th.t '

& .

sfused but which the Divisional Coyr
‘ L held shoul :
" The de ts could not have received g fair rial, uld have been

o ﬂo‘ always have 10 tolerate the persist
urt ent failure ofa
ever d.'.‘ serious cases. In R. v Ealing Magmmles Court E cetculon
2, a defendant charged with har,

3 .. .‘ ! v“;‘fa
| .. 7_3 occ sions on the basis of letters from himself and his

o 9‘!‘5"0"’ anxiety and stress. The defendant had, ho
rﬁ’ solieitor, commence nine private prosecutions

s against police offic-
”,‘,;.;l mangll’Zl(CS court on lhfLC ()CLaSI()ﬂ\ {0 pr()\ccuh, other

1 ,‘f‘ o ;hc court having decided to Proceed and convict in his absence.
- 1, tatt ded later that day to seek the rehearing of the case. Not SUrpris-
| .‘."._,‘,B onal Court rCJcctcd his challcngc (o the decision of the justices. A

,have alr Opportunity” (o be present at his tnal—this is not an

; ~‘.‘

'.
. . -

doctor describ-
wever, managed

horitics touching on the defendant’s ri

: Ight to attend his trial
Court of Appeal in R. v Hayward: R v Jones; R. v Purvis
ing reviewed the English and F uropcan authorities, the Court

| , . um pnncnplcs to guide a court in relation to the trial of a defend-
nc& . ‘t Crown Court. This approach differs from that in a

“,.'.a.:?-"-.e fog which see para.2-105.
"-"’ P dnscrchon that lies with the court and the i Importance of fair-
4 ; w ’a endant and the prosecution. The Court of Appeal certified the

‘ ;.-_ ,%{A fon as one of general public | importance “Can the Crown Court
<

\ .Yn“‘

tucta triaf in the absence, from its commencement, of the defendant?” and the
1) ; '. cer qonslderod by the House of Lords and reported under the name of
ihony William) [2002] UKHL 5; [2003] 1 A.C. 1. Although dismiss-
‘ ,« | anc supporung the checklist promoted by the Court of Appeal as
valua "_E‘,;:';j th exercnse with the utmost care and caution of the discretion to com-
: _._v;._'*»fﬁ: v n‘tbdhbsencc of the defendant, the House of Lords did adjust that
klist 1 "g‘f‘- - mspec(s First, the proposal of the Court of Appeal that the serious-
cof tl hcc was relevant to the exercise of the discretion was not to be
? { objects were (o ensure that the trial was as fair as the circumstances
‘to a just outcome and they were equally important whether the
ce was sc us or relatively minor (though see the decision in R, v Arshad
M m67 for a situation where the seriousness of the offence was
¢ '(-: : w, appropriate factor for a court to consider). Secondly, even if the
cndan b;&chded ‘voluntarily, it was generally desirable that he be
(o =._;-=“*\n e lllesedemswns the Criminal Procedure Rules (SI2020/759) (as
jed) r.25. *}’f )(b) has further provided that the Crown Court must be satisfied
K dant 5 S Wa ived his right to be present and that the trial will be fair

| ﬁ_' dcfendam
n where the absent defendant is a youth who will

t and understanding as an adult. Arrest and reten-

are
ould be t:

1(3&_

1 unrelated 6ffcn3c(vas not something over which a young
1 {n éierﬂhough he could have avoided it by nottOllb

. ( - ., ap cation of R) v Thames Youth Court[2_‘;

5

éﬂ!ﬁ&l

> ad)
0 and the Criminal Procedure Rulesm
ice. In R. v Dervishi [2016] BWCA@im
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