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1 OICE PROMOTION
1 oduction
@ e Pro@mmotion Code

Q_” The tory regime for practice promotion in Hong Kong
') s found in_the Hong Kong Solicitors’ Practice Promotion Code (the
fi

@ |  ‘Promotion, Code’), first promulgated in 1992 under rule 2AA of the
Q\ * @ms egime in Hong Kong, although it is not as free as in some other

Practice Rules (Cap 159H). It is far more liberal than any
risdictions.

.12 Relationship between the Promotion Code and the
Solicitors’ Practice Rules (Cap 159H)

[5-2] The main statutory provision governing advertising is rule 2AA of
the Solicitors” Practice Rules (Cap 159H) which states:

(1) Subject to subrule (2), a solicitor shall not publicise or otherwise
promote his practice or permit his practice to be publicised or

otherwise promoted. .
(2) Subrule (1) does not apply to anything done in accordance \Yuh the
Solicitors’ Practice Promotion Code as made from time to time by

the Council with the prior approval of the Chief Justice.

53] The pr omotion Code itself declares that all practice promotion

- hz.we regard to the Solicitors’ Practice Rules (Cap 159H) and other

l‘;:iOfessmm.l obligations and requirements. Of particular signiﬁcance in

so|§ gard is rule 2 of the Solicitors’ Practice Rules which provides thgt a

:icnor MUSt not, in the course of practising as a solicitor, do or pgrrplt lto

0 Coone " l?is behalf anything which compromises or impairs Or 18 likely
Mprom;se or impair:

129




e fessional Conduct of Lawyers in Hong i,
. il ¢ Dong

Wilkinso" = )
o~ N
ce or inlegfll)'a

. en . |
) his mdepend person (O instruct a solicitor of jy,.

a fan & o | L

:b) the frchO";:t n t)lllc best Interests of his chient

(c) s duty l:o,)putation or the reputation 01 the profesgy,
cownT '

(d) WSO - standard of work; and

therefore, paramount over the provisions g ¢,

Code must be construed and applicd vy (0, '™

g of ‘practice promotion’

1.1.3 Meanin |
h 1 of the Code defines practice pron

- . A ' |

m[Sa.‘:] y g w[i)atever method of that solicitor, his practice o '1,\'

th kfcilfgisignal legal services offered by him or 1, and ¢y, .
cp

(1) any exposure, whether or not paid for. i any puby

(2) the issu€ of any publication Or ComMMUNICLIo; ukic
orally) in any medium to any client, prospectine I
public generally which has the character ot an .
or promotional material;

(3) any public appearance; and

(4) any contact with a prospective client mitiated by half

of the solicitor.

1.1.4 The scope of the Promotion Code

[5-5] Paragraphs 2-4 describe the scope of and controls clic 1 #s the

Promotion Code. Paragraph 2 provides that the Code relates 1, i
of practice promotion by or with the permission of a sohicitdi#=y = | ;
provides that, subject to the Promotion Code, the solicitofush =1 &
In practice promotion in any way he thinks fit. AccOpdyi® v ™
4, liowever, all practice promotion must have regard, (0 (and
s“b:le‘:t to) the Solicitors’ Practice Rules (Cap 159H) and othcr
obligations and requirements.! Thus, the Legal, Practiionghg
(Cap 159) and Solicitors’ Practice Rules afé paramount,

. ‘.ﬁ"’.i]

; 3
) ‘.s\

e
For example, Practice Direc
card gny academic or
exaliannauon Qualificatj
Qualificatjon The same

tion G2 permits a solicitor to st
professional qualifications held by hin M
- .(S“Ch as ‘PCLL’ and similar terms) »/1
stricture applies o a firm's letterhead

130
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Practice Promotion and the Obtaining of Business
ractice TTOMO7TZ ——

So]iCitOf A

(5-6] ‘o the promotion Code.” It is the responsibility of all solicitors
m

hat their practice promotion, whether conducted by themselves
person, complies with the provisions of the Promotion

The responsibility cannot be delegated. Where a solicitor becomes

Code. g mpropriety in or in relation to any practice promotion on his
arefohe nust use his best endeavours to have it rectified or withdrawn

opriate. Any practice promotion activity relating to a solicitor shall
a5 4PP ruﬁ,ed subject to proof by the solicitor to the contrary, to have been
ed (in the form in which ‘it was issued) with his authority.’
(ssu .

{2 General pi‘in'Ciples governing practice promotion
5-7] Accordingto paragraph 6(a)—(n) of the Promotion Code:

Practiée promotion sha]ibc decent, legal, honest and truthful and shall not:

(a), be likely to mislead or deceive, whether by inclusion or omission:
(b) contain any adverse remark or implication concerning any other
~ solicitor orsolicitors, in particular in any comparison of services,
practice or fees;

(c) mmake'any claim or imply that the solicitor is, or that his practice
iswor includes an expert in any field or practice or generally. It 1s
permissible, however, to refer to his knowledge, qualifications,
experience or area(s) of practice provided that such a claim can be
justified;

(d) identify any client or any item of client’s business without the prior
written consent of the client;

(¢) be defamatory;

(f) refer to the solicitor’s success rate:

(g) imply that a solicitor can obtain results by improper means:

(h) be intrusive, offensive or otherwise inappropriate having regard,
among other things, to the manner, medium or frequency of

~approach, or surrounding circumstances;

(1) be calculated or likely to take advantage of the weak or weakened
mefllfll, physical or emotional state of the recipient or intended

~ Tecipient;

0)  take Place in or in the immediate vicinity of a court, police station

or place of detention in relation to a person who has been or may be

charged with, or has been convicted of, any offence;

(k . .
) be directed at a person who has made known a desire not to be
Contacted:

\
2 S T

aw S 1 ’
: Paragra h ociety’s Code of Advocacy for Solicitor Advocates, paragraph 3.3.

P 3, Promotion Code.
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. the solicitors prolession into by |, - "< Lhy
rd (o the best teresyy () 1,

(e having regd

; r e —— r
m) be maPPYOPOUwr code of advertising praclice on the 1, .o

. to mislead or deceive, whetl,, |

lusion or OmisSION: Paragraph 6(a) — mislc, |
inc :

Advertisement by firm of ISO certification

Kong, 1SO certification 1s governed by il |
o b . .
ce Certification Scheme which 1s operaned

N OOVET \ catliy S
rance Agency (HKQAA), a government il Py

established by the [ndustry Department. The l§() IS aseries of fhong
tandards set DYy the International Organization for St
S .

5 - - pality management and ¢l
prescribing requirements for q y |

tor the manufacture of goods and provision of services The Ny

has. for some time, permitted solicitors’ firms to advertise ih 111t ey

(a)
(5-9] In Hong

Quality Assuran
Kong Quality Assu

have been awarded ISO certification, provided the promotion il

honest and truthful and not likely to mislead or decenve

[5-10] Whether such promotional material was misleadig . My the

subject of protracted litigation 1n Solicitor v The Law Soc e N Hiig
Kong* The appellant’s firm offered services (o tenants Ol A public
housing estates in connection with the Government's Fopa®™  Vichas
Scheme introduced in 1998 by which tenants werg/calMtd o pugs

the flats in which they were living. The appellantSGhevtOn ~ 11 e
awarded an ISO 9001 certificate by the Hong\Keng Quulils A nce
Agency, and it distributed circulars to relevantienants statii A,
“The legal services for conveyancing of'gursolicitors fign iy ¢ =% wd by
the HKQAA to be up to the service standard of the'SQ V00 L

Society commenced disciplinary actioft against thesum on 1 ound
that the brochure was misleading and readers\would b il 18
certification applied to the firm’s legal work ifithig area of conve L
not merely to its management systems. The Disciplnary 1100 “"g
;h% 23?}?5“3: that the brochure was misleading to be proved u'.~' ”"V:‘:id
to the Court (e)f(l::(?ur: of Appeal upheld this decision. On “f 1 ; lp'\:m'
that had 10 be dec'? Appeal, the court (per Chan PJ) held 11 & o
Ided was whether the HKQAA had in thei o 1
i A R

A Solicitor v Ty _ "
2004) | HKLR“[?)MW Society of Hong Kong, ex partc $-J (2003 JIN%

214, 2003) HKCU 1411 (CFA).
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PR I
- the frm’s legal services or merely their management

swer was that the firm’s legal services were not included in

) . ; .

e The The brochure was, therefore, mnsleadmg. to its readers. In
‘rcumstances, however, no sanction was required

1o D€ i ng this judgment, the Law Society issued an amended
[5,11] . ing solicitors’ firms (o melke i.t clear to recipients of

aterials that the ISO cert.lﬁcatnon related only to the
al of the firm and not to its legal services.” The Circular
‘Where a firm has been awarded ISO certification
agengies 1n Hong Kong which are accredited by the
by 15O € tation, Service in relation to an area of its practice,’
:tiﬁcation-lég_ormay be used on the firm’s promotional material
the 15O € ess.cards)’. This includes the firm’s letterhead, leaflets and
otional haterial. Where the logo is used on the firm’s letterhead

fets, (e area of the-firm’s practice to which the certification relates
g o8 Iéerly stated dnd, if the certification only relates to a particular
mUSt;’e tﬁe firm’s praCtj'ce,’ this must be stated immediately beneath the
?;:) ip font nO snffﬁﬁféﬂban the words ‘(;eniﬁed Company’ which appear
wiihin the 10g0. Further, where the logo is used on.the firm’s promotional
Caterial and adyertisements, it must also comply in all respects with the
Solicitors’ Praetice Promotion Code. The following phrase, which should
be legible and referable to the ISO Certification Logo (for instance by the
i%c.of'an asterisk), should be inserted whenever the Logo is permitted to

bewsed on the firm’s promotional materials:

other pro

This ISO [area of practice] Quality Certificate is awarded for the quality
of the system of management of our [area of practice] department/
practice. It is not awarded for, and makes no representation as (o, the
quality of our legal services.

5-12] Breach of these guidelines might incur disciplinary sanctions.

(b) Reference to ‘Bar Admissions’

Li;l?e er;n:; I;la“t; Society has. afivised that. refereqce to ‘Bar Admis.sions’
description ot;' ~ y some SOl}CltOl:S and mt.ematlonal .law firms in the
Examples woulde:lr quallﬁcatlon§ in premouona! matenz.ils.and .websnes.
of a particular l include a generic heading showing admissions 1n respect

awyer and might list ‘Hong Kong’ as a place of admission.

¢ Law : :
Society commented that this gives the impression that the

R
. Law Society Circular No 7 of 2003.

[tshoulq
be noted that the Circular applies to all ISO certification and is not restricted

o ISO Cort; )
supemd:ﬁcat"o“ 9000 or 9002 (see Law Society Circular No 208 of 2000 (now
by Circular No 7 of 2003)).
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Wilkinso" S \
dmitted 10 the Hong Kong Bar whey h
a s

15 e S
' lawyer {Ol. it
partic 0 o Hong Kon8 s .
admitled as » -eminded that as Hong Kong solicy,
(5-14] Memb‘”s‘\gar Admissions’ in such a manner thy .y
ot use the ter roneous impression that they are admingey g
, “
thers to hav® an €l Merg
- 1ong Kong:
4 . .
n Honz . ttcrhead __scommissioner of oathy™ 1.,
The ﬁnn S le | | ‘ "“ll(l("
(c) ~ may not describe himself or the firm as «,
e ‘1
(5-15] Apafrts"o - Oaths’ in the letterhead or other promog, .~ ™
Commlssmnl?citom are authorised ander the Legal Practitionc;. (4
Althougg s:)o exercise the pOWErS of commissioners of oaths | e
(Cap.l5 d) 25 such by the Chief Justice under the Oaths and | o
appoInte (.Cap 11) which provides 10 the interpretation «
' nce o . .!“ll
()c:::::ssioner s one duly appointed by the Chicl Jusiic m?
c . i
enactments in force in HONgG Kong.
d)  Fees ‘from’ or ‘upwards of
5-16] Practice promotion by stating that a .sqlu‘ﬂm s Tees will b o
or ‘upwards of " 2 stated figure, Or ‘words ol ‘d.\lml.Lll phiase sy,
improper and constitutes a breach of tthromolmn Code 1o wegs
to abuse as bait without actually ever 1 page

are and have been open . !
threshold when it comes (0 billing the chient.

{22 Shall not contain any adverse remark ordapiplidion
concerning any other solicitor or solicitgTs, W
particular in any comparison of serviCes praciiccor
fees: Paragraph 6(b)

(5-17] The Promotion Code prohibits any-advertiscment 4 T Yt ®
remarks adverse to other firms or comparessservices. PRI oos 1o
say ‘Our fees are the most reasonable/in Hong Kongims not uJrene
remark, but it is dishonest and misleading as thergano pos-h 1 o
the claim. To say, ‘Other firms try hard, but we try~harder 1~ 700 chen’

and impossible to justify.

Law Society Circular No 495 of 2012.

:.:lw So'cncly Circular No 204 of 2000. ’

staf;:émgl{béh; Code in several US states prohibits “scll-laud | \x'

Bar (1977) 433 l} 102(B)) as they are not susceptible to prool Baic
S 350 at 366, (1977) 97 S C1 2691 at 2700

0
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%’— D
A Solicitor ¥ The Law Society of Hong Kong," a solicitor

[5,131 In od, inter alia, wi.th bregch of paragraph 6(b) of the Promotion
char8™""  |leged that In an interview published in Ming Pao Daily
ssoli citor was reported as saying tl?at Hong Kong solicitors

News U by the high fe?es that they Ch.arged in th.e property market. In
ere spO! e pub]iShed in Next Magaglne, the solicitor’s girlfriend was
her art! g other lawyers ‘vampires’ or ‘bloodsuckers’ with the

ed aS cort edly nodding his head in agreement. This was alleged to
solicitor rep od the solicitor 1n making adverse remarks about or casting
qve involV licitors. On appeal, the Court of Appeal held that
aspersnoﬂs el; 1 insufficient evidence before the Tribunal to support these

have = upon fellow SO
hich he had publicly denied.

ions W

g ghall not make any claim or imply that the solicitor is,
1.2. ¢ thathis practice is or includes an expert in any field
ofpractice generally; it is permissible, however, to refer
ge, qualifications, experience or area(s)

to his knowledg
lof practi¢e provided that such a claim can be justified:

" paragraph6(c)

(5-19] Alfhough a solicitor may not advertise himself as an “expert’ in
any field of practice, he may specify his qualifications, experience and areas
- tice. This means that a solicitor may say that he is ‘experienced in
particular area of law’. Originally the use of the description “specialist’
was also forbidden, but this restriction has now been removed. If a solicitor
wakes such a claim, this might result in a court holding the solicitor to a
nodified standard of care if he was sued in negligence."

124 Shall not identify any client or any item of any client’s
business without the prior written consent of the client:

Paragraph 6(d)

[5'?0] If is, therefore, improper to identify clients’ names in published
articles without the clients’ consent.

. —
10 s

?os;igggg rv The Law Society of Hong Kong [2006]) HKCU 1 109 (unreported, CACV
1 The » 7 July 2006) (CA).
comgeiz:ala::laggf‘rd of i and skill expected of a solicitor is that of a reasonably
Kemp (a firm ) []9;83“1 solicitor, as per Midland Bank Trust Co Ltd v Het, Smbbs.&
a degree of speci 9.] Ch 384, [1978] 3 WLR 167. If he or she undertakes work »\.mh
specialisine ; pecialism the standard is that of the reasonably competent solicitor

&inthat field, as in Argyll (Duchess) v Beuselinck [1972] 2 Lloyd’s Rep 172.
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raph 6(c)
): if'f' tOl‘Y
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i\’ y i r’s S“CCQSS l'ate°

DI .
T ;ause In most cases jt Woulg
|,

b

) SO i,f:f or can obtain resuls j,,
_,=;vfj 6(8) ‘

,m- ment saying “We have
, i;‘ rtnsmg joint venture CXPCrienca
res 9 to IMProper means and it §
£ ,,,;,\,, %J pety needs to be clear hefon
Gp. Iicntor produced and distyiby
___-,.,_.‘,; a rector of the Xln Hm \L

rA 7
,,,,

g) the Promotion Code." \\hc
r imp. catlon of impropriety remaip

N

fe 1S i ve or otherwise >
d, 1, among other things,

frequency of appreach,
. raph6(h)

: Parag
ﬂ\! ode which '
e informaftion )
&v , this pringiple Shouk
’ e shall g sec\ater, (argeld
ff‘ﬁ' C fﬁcultqm the plonxlon

o"‘ o;

m’ 60‘) of the Promotior
| 1‘5*54' 1 2 massive pubhcu) campa '_

m. $had been extensivel) cover
fhﬂg next to his ourlincnd

‘V
o

g Kong w l S] HKCU 525 (unreported ¢

INSida

‘.’ ij

l .|~ '{FI., -

:Q'. L\'/

J: ~aoraph 6(h) (and paragraph 6(1)) of the Promotion

-' g. ,: y themselves the advertisements on buses and

: ‘s;"‘
ance eof conduct unbefitting (which might also

S :*fm:-: ying remarks about the Law Society as well
smbers to attend a disciplinary hearing against him

.
d

otion and the Obtaining of Business
T

.n 1 re had also been many advertisements placed
' ments in the Mass Transit Railway and daily
ewspapers It had also been reported that the
hents his girlfriend’s services as a marriage

, J. doms. The gravamen of the complaint was the
attempts to promote himself. The solicitor was

4
.’ {

_V’-r of %

plmary Tribunal. On appeal, the Court of

{H» ,,.. ight not have been objectionable either as to
ey sy assisted in providing the context in which the

}"‘ ‘iade. The solicitor’s constant exposure to the

N .
1110 ThiIC

nd ! media justified the conclusion reached
peal was accordingly dismissed.

3s ‘effensive’ advertising) was the subject of
_?.,; Re A Solicitor (Paul Tse No 1)."* The solicitor
1 wearing only swimming trunks and holding
parts which stated ‘Legal Rights Are Inborn:
ed with publishing a circular in his name
embers of the legal profession advertising the

:"&‘

l.,."‘
| 9

the same day, notwithstanding a previous ruling

5
_-_._“". .; -
.t ":"l“ . .

ary Tribunal that the hearing was to be heard in
"} committed conduct unbefitting a solicitor by

TR

;bunal and appealed to the Court of Appeal.

at, as m officer of the court, a solicitor was expected

““’i.  Tribunal. If there was dissatisfaction with
)u zhow deficient, appropriate representations
ﬁes ‘Rulings could not, however, be flouted.
Qf the second complaint. Although there was
entntled to exercise his right to freedom of

the 1, asic Law that right was not unrestricted. The
tto démonstrate in public and send circulars to
‘c',n upon conduct unbefitting a solicitor
”Yrv | unjustifiable limitation on the right of

C bllc respect and occupied a central role in
r the case of professional misconduct, apart
».-_.-wi* tion, the reputation of the legal profession
d pce in both the solicitor and the profession

A

1:5 c

\v
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.onduct. The same would cquall, \
jiced bY such € . conduct of asolicitor mhis pyyy
. u ous mb : ul |
was Pre) volving serous . ation in which tarnishing the A/
' S 2 ;‘l ¢ - ' \
eltuatlﬂn cn\n.vlgeaS % reputalion ol the PLofe |
It 1o h the 1€]

a8 dltﬁcu a'go tar“lb [ \
g tation would ﬂO‘. , iy fundamenlal (recdom had o h | dy
repuld jction O . ' SRR g
cleat ( rec1S10! S »e the consequen iy
with sufficie” P , reasonable degree OIS any g5,
and f resec ‘9 o '+ desirable, musl be baling e .
COndUC( f r nOldlt)’» albel 3 | lha
action The need 10 °°-d ty. The level of preciston requiied d, e
essive MgIL: ' imstrument & 4
danger of €x Jooree ON the content of the msu (UCNS "

Considcm le d€5 ot and the number and status ol those 1) -
i was desigh dto CC{ of the conduct of professionals such s e
~ddressed. In the casc | ities. this balance w .
dd J . : aﬂd pl‘OfﬁSSlOﬂal CaP“C 0 RERY B R | X,
both their private - |
2

ague or uncertain hat no ey oy

~ ‘ 1Y , :
knowing what might amount |

olicitors 10 , _
was afforded 108 duct. The solicitors bl

, essional con
duct oOr unprof i R

o no. undignified and completely mappropriate i 100

54 he court. The finding of the Tribunal should Iy |

a5 an officer of t
1.2.9 Shall not be calculated or likely to take advantoo ol the
™ weak or weakened mental, physical or emotional (e

of the intended recipient: Paragraph 6(1)

(5-28] The personal solicitation of patients 1n hospitals o B
homes. whether for a retainer in respect of litigation or for the #0Re of
a will. would plainly be forbidden under this head. Clearly. poig™L WS
or solicitation of persons charged with offences could fall w ey LNl
information to such persons might also fall within 1S el
content of the letter falls within the description.

]t

1.2.10 Shall not take place in or in the-siifumediate 1« iy obd

court, police station or place of detention ingey ™! 10
o1 s

a person who has been or may be charged i\

been convicted of, any offence: Paragraplh 61}’

[3-29] 'This prohibition constitutes one element of the bundi e

.‘\

fﬁ:‘“"g' measures in criminal cases promulgated by the i "'Uﬁd
s ﬁﬁl’@vﬁl?lﬁﬁ laps with the previous paragraph. as the '™ lly'.:::;.«
o Al In a highly emotional state. It the appre’ ""0.\ s
prohibited. Notjusit)amntS > l‘el'flt!ves o1 A young dewnd‘m{ .]' (0
Page promotion) i &e r§0.nél .SOl}C_ltauon but also handing out’
o € viciity” 1s forbidden.

15 See the discysc ’

Paragl’:P?l'[sg?;;‘](.)n of the Improper obtaining of busincss Ll ' |
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PraCfiCe P
¢ be directed at a person who has made known

ot to be contacted: Paragraph 6(k)

romotional letter receives a return fax "No more

[5.30] Ifata should end the communications.

| not be in any manner which may reasonably be
l,-:]]ed as having the effect of bringing the solicitors’

"‘:i‘;.e ssion into disrepute: Paragraph 6(1)

P

dvertisement that would breach this test would be one by
S .o a partially andressed model in his office while he
:]O\;:cl) nge underthe ‘guise of promoting his ‘other’ business,
sat al the telcP l aae;'ncy."’ 1995, a solicitor was censored and fined In
5 topless mofde i:tef alia, sending outl Christmas cards showing herself
Hong Kong O:(’)r of Xin' Hua News Agency.'” The advertising campaign
with the D',r o A Solicitor v The Law Society of Hong Kong'® described
“ragraph (5:25] regarding paragr.aph 6(h), was also found to have
ﬁ‘re‘; 4 i paragraph 6(1) of the Promotion Code.

[5.311

2 SoliCitOr S

12,13 Shall not’be inappropriate having regard to the best
| interests,of the public: Paragraph 6(m)

(5-32] This provision is very broad and goes wider than merely bringing
the proféssion’into disrepute.

1214 *Shall not breach any other code of advertising practice
for the time being in force which applies to solicitors:
Paragraph 6(n)

[5-33] This would encompass any codes of practice relevant to advertising
generally.

L3 Extraterritorial practice promotion

1. . — . . o -
3.1 Extrate.rrltorlal advertising must comply with
regulations in the jurisdiction in which it occurs

[5-34 :
| Accordmg to paragraph 8(1) of the Promotion Code, any

Ctice : .
Promotion outside Hong Kong shall comply with any relevant

6 p———

See (1986
by the D; ) Ne}w Law Journal 957, where the ‘other’ business was ruled dishonourable

See i '
ong Kong Lawyer. April 1996 at 42.

A SoliCilor
10772005 1v i {.aw Society of Hong Kong [2005] HKCU 525 (unreported, CACV
15 April 2005) (CA).

17
8
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ll'llhm'(m o f roft |
o legd pracllllul.lc..\ i.'d'“'“c(l e
. .ahle a] activity 15 -y )

cofession 3
.on Codc dJoes not apply to pracii
o A solicitor’s practce
o " r('.ld | ; ") " ;urlig

motion ON television and

ice pro ;
1.4 practice P ic places is permitted

and " pUbl | -omotion |
ace that practice proi ON DV Wy -
3-35 llu,s'ed lObClhc case P - radio. m the l\'”g
|- ] . motion on elevision or radio, C O 0 40
or \‘Ollcned prO [ readily visible or audible from o pl 2 )
arding Of display 1n © mee (whether witl hich
hoardIng | public habitually had access (whethel athor withion g, o
g gcmzbr'zzidpc:n This prohibilion was. however, removed i o
T i ‘ {
v.;fls forrllhls change is thal solicitors may now advertise on ey o
effect © R - » carhier restn |
~dio and in public prowded none of the carlicr it clions | Wi
the Promotion Code are breached
[5-36] Although 1t 1S NOW permltted for solicitors to adyveits e
places, the manner and frequency of suc,lj advertisements must oo he ek
as 1o be excessive Or such as would bring the profession it diepue,
this 18 Ilustrated clearly m A Soltcin Ui Law

As we have seen above,
> 20
Society of Hong Kong.

1.5 Waivers

[5-37] Paragraph 11 of the
waive a breach or to condone

Promotion Code empow ers i Qotnel to
a prospective breach of UhyeeC Tl

1.6 Person to person solicitation and-the Promotion

Code

[5'38] Before the promulgation of thPlﬂOﬁ]Oi'i()ll Codee N 1L npl by

a solicitor or his agent directly and actively (0 encourggy i (o iR
tluzl lawyer for a particular matter was regarded as,0ng form of outing

d > : '.. . )
nd expressly forbidden under the former rule 2,04 the Sohcror Practice
[y heel

Rules ‘ |
re ":rsd((d:ap. L59H). The ‘ambulance chasing” lawyct has tradhioens
garded as a threat to the respect in which the public iy eapes (0 hold

the le - . |
defcn(%::np'mfe?smn' A.scuve pursuit of the client-to-be W IREE pyminal
Is still forbidden by the package of anti-corrupii JeIsures
(e I

19
e

[L1S our opini
nio
no local n':les sk (hc. (,:Odc should also apply outside Honz o
on advertising by lawyers ‘ |
; i O\

20 A Solicitor
vThe La P ,
10712005, 7 July zoges)o(ccu:?) of Hong Kong [2006] HKCU 1107 (it
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/wcu _ont, including paragraph 6() of the Promotion Code
trols no ' orin the immediate vicinity of a court or police station
Furthermore, the prospective client must not be

stionship, but must enter it voluntarily.?' Finally, the
) ed 1Nt ot be calculated to take advantage of the weak or weakened
pre must D state of the recipient (paragraph 6( 1) of the

0 or emotional . -
apP ] phySIcal ), Al these are still appropriate safeguards for criminal

otion vl litigants Who have suffered physical injury.

Direct mailing is the’ form of udvcrtising that, arguably, 1s closest
; unpg irrits effects on lhg participant, who 1s not a current

ient of the solicitor. The pPromotion Code does not forbid direct
or PaS‘C. . Rather, it provides that, subject to the provisions of the
mail $ cbdé, a4 solicitef may engage in practice promotion in any way
nThe promotion must not. however, be intrusive, offensive or

he think$ fit; F N\ .
o(hafWise inapproprate having regard, among other things, to the manner,

pedim and frequency of approach and to surrounding circumstances.”
there might be in the Hong Kong Promotion Code, it

Whatever ambiguity I e |
s now clear thatdirect mail solicitation is permitted in Hong Kong.

1.8~ 'Other issues relating to practice promotion

181" Instructions from recovery agents

(a)  Possible criminal liability and severe disciplinary action for
assisting recovery agents

[5-f10] Principle 4.01, Commentary 17 of the third edition of the Solicitors’
Guide states:

Solicitors are pr(?hibilc?d from taking cases referred to them by recovery
agents as they will be in breach of Principle 3.01 and Circular 12-176.

5.4 i
Eeco‘lr’lrysac;]elﬁltt:g)rife- also told to refuse to accept instructions from
be cautious when ac cnpl.e 5-91, Corflmentary 6, Solicitors’ Guide) and to
ntermediaries” (Pys cepting instructions for a client through ‘unqualified
(Principle 10.27, referring to Circular 12-176).

|
[5-42] Thi :
1S Princi inci
$ Frinciple and Principle 3.01 were added to the Guide as the

esult of the C
ourt : : .
e A I of Final Appeal judgment in Winnie Lo v HKSAR.*

RUlez S > e
N p,, . Coucitors’ Practice R :
7 oragraph 3, Promotion Code;llles o

Pa
4 M;‘:'gi:aph 6(;\]);<Promotion Code
v .
Lo v HKSAR [2012] 1 HKC 537, (2012) 15 HKCFAR 16 (CFA).
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.= to the judgment, ther.e was coqcern aboul. the acqy ey A
s o litigation. The history and issues ;¢ gy
agents 1N promotlng | . oy Chis ‘\ry
(5-43] The Law Society has mad.e 1tclear tha‘l u IS Profession T Ld'
for solicitors knowingly to accept ‘“Sth"‘OnﬁflOm ccideng Mg
claims are financed by recovery agents (who AT unqugy, o
without an interest) Offfm"g to assist accu‘dem VICUMS i (hey, " On
compensation (usua!ly =5 excl?gnge.f‘or d Shafc ol the Procec. ”“\ loy
suit). The Law Society s position 18 sta.ted n Law Socigy ¢, h}\
176 of 2012 (replacing but largely repeating Law ‘S()ucl\' TR \“ Yo
of 2009 on the matter). Circular 12-176 can be found a ), i ﬁ?q
Chapter 3 of the Solicitors*.Gunde. The current Law Socicry . "« lo
iosued after the Court of Final Appeal _]I.l(.lgm.Cnl n Wi | ww
the appellant solicitor’s conviction for being involved 1y . ) :ch
‘maintain’ another’s action was overturned as she was nop |, e 1o
termeddler’ when simply fulfilling her role as a solicuoy 1y ) | ~\m;s
that case also, the Court of Final Appeal further affirmed o, 'i"i: 7;
of the judgment:

the offences of maintenance and champerty  poseo

AN " zulrcd

legal certainty (O qualify as duly ‘prescribed L o W

Article 39 purposes.

[5-44] The Circular identifies the usual features of Recoy Sy
Contracts which could result in prosecution. The contiacts (W 1ol i

between the recovery agents and the accident victims (oo, S o
contracts’) usually provide that:

(1) the recovery agent will finance the claym pfpd 0 giges

and other disbursements;

(2) theaccident victim has to pay over ashai® of his coniignhon
to the recovery agent;

(3) the accident victim has to Gppeiiit « lavw Do/ Yic o
agent’s choice (emphasis added).

(4) either the accident victifn gives full adthosity (he 1econen)
agent to accept dny/settlement orNfihe o ident \lcl’lm
refuses to accept a settlement Gffdr. the recovers -
withdraw his assistance; <

(5) the accident victim has td“atuthorise his fawyer i A l\
the recovery agent’s share to the recovery (121t direct 47

(6) the accident victim cannot terminate the reeetel e
contract until the claim is completed.

¢ y . v [ 8 .
Champerty’ is the process whereby one person bargains W ih a Pt e qotiof
obtain a share in the proceeds of the suit. ‘Maintenance 15 the supp

of another person’s suit initiated by intermeddling lor personal £

25
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Practice Promotion and the Obtainin, g of Busin
ess

Professional conduct:
mSs directed gy them anci
the majority of accident
rgnders It unnecessary
Cident COmpensation ip
$S, the victims will
pensgtion has to be paid
red victims may not haye

f unknown financial backing. Moreover.
probably qualify for I..,egal. Aid, which
hird party t0 finance their claims. Since ac
ng is assessed on the basis of actual o
tely compensated if part of their com
ry agents. The more seriously inju
0 Fﬁcieﬂt means to maintain their livelihood.
u

5.46] The Law Society sought advice from Senior Cout
' yof a number of recovery agency contracts and w
hampertous and are unenforceable.

15el on the
as advised that the

|ega|il
(5-47] Ma_inlénancé (of which champerty is a more serious form) remains
: criminal offenice 1n Hong Kong, and the recovery agents are liable o he
B\ Acts of miseonduct in assisting a recovery agent

(5-48] The/LawsSociety 1s of the view that any solicitor who is aware
that an acCidént victim’s claim 1s financed by a recovery agent under a
recovery agency contract should properly advise the accident victim on
his legél position, and, where appropriate, advise him to apply for Legal

AidyIfia solicitor acts for an accident victim in a legal action financed by
a recovery agent, he will have committed professional misconduct in the

following respects.

[5-49] The solicitor will be in breach of rule 2 of the Solicitors’ Practice

Rules (Cap 159H) (the essential standards), in particular paragraphs (a),
(b), (c) and (d).

5-50] The solicitor will be in breach of Principle 4.01 (Solicitor’s duty
0 inform client about likely costs and to inform him to apply for legal aid
'n an appropriate case) of the Hong Kong Solicitors’ Guide to Professional
Conduct. As a corollary to this Principle, the Law Society 1s unlikely to
4ceptany suggestion by a solicitor that he does not know his client’s claim
10 be financed by a recovery agent as he has every practical and ethical
tason to discuss financing of the claim with his client. The misconduct
> dggravated if the solicitor subsequently seeks to claim costs from the

defe“dant knowing that in fact his client has no liability to pay him.

Elsccslclll Tl.]e, triangular relationship between th.e. recovery agenFéa:)l;Z
positiont icim .and the solicitor will put the solicitor in an mext'nimain
his re n-Of Cor.nﬂlct, as there is a strong incentive for the solicitor to nu:rce .
i Aonship with the recovery agent who may be a constant SOl S

"sand compromise his duties to the accident victim when difference
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- u n and the Obtaining of Business
3

duc mg legal action for an accident victim, an
o " e duties to the accident victim as does his
i struct or cause their employed solicitors to
.,1,5'« . t are likely to be liable for an even heavier

t also that legal executives and clerks are

\

e
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)
£ el D

,. -’-’I.
1-'. -
/
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H.,‘_ 4

ary 5 &une as solicitors pursuant to section 2(2) of

(Cap 159).

misce nduct regarding recovery agents

Ry v -~

that it will have no hesitation in instituting
10 \.. “any solicitor who commits the type of
,&f’ An solicitor who 1s aware of any such

OBTAINING OF BUSINESS AND
N'SHARING

‘. )
1 commission sharing

zby ‘improper obtaining of business’

N
'(a “nof the new rules 2 and 2A of the Solicitors’

the former Practice Rules expressly forbade
us _by lawyers and members of the public to
”"‘* gjnproperly obtaining business. It must be

and it, therefore, was equivalent to saying

rir "i"t" tly had actively sought a retainer from a
)| 'Hf paymg a commission to agents in return
chasing’ came, of course, within its definition.
fu | not exhaust the concept. It seems to us

5 S f;a n g connotations are no longer part of the
Solic itors’ Practice Rules (Cap 159H) or the

A

e .onourably retired from service. Instead,
ribed as ‘the improper obtaining of business’.
e add essed is when might there be improper
u? g of business under the new regime.
:' eme examples of the past (commission

At 2 still forbidden by the present regime.

'~(
,\
'

.d

i " 1 .

' es (Cap 159H) provided: ‘A solicitor shall not

9 )

rofessional business by— (a).... (b).... or (¢) doing or
g u 1 Ch may reasonably be regarded as touting .

|
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'
v !
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