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Abandonment
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under the belief that the contract is completed,
but, knowing or believing that the contract was
not completed, declining to go on and complete
it Anderson v Fort William Commercial Cham-
bers Lid (1915) 34 OLR 567 at 570, CA, per cur

OF distress

‘Inasmuch as the goods were taken away with-
out any intention whatever to abandon the
distress, but with the knowledge that they would
certainly be brought back again, when they
were restored by the voluntary act of the person
who took them away. they continued subject to
the distress.” Kerby v Harding (1851) 6 Exch
234 at 241. per Parke B

"The quitting possession of goods, by the
landlord, after he has distrained them, is not
necessarily an abandonment of the distress.’
Bannister v Hyde (1860) 2 E & E 627 at 631.
per Wightman J

[The common law right to distrain for ar-
rears of rent was abolished as from 6 April
2014: see the Tribunals, Courts and Enforce-
ment Act 2007, s 71; Tribunals, Courts and
Enforcement Act 2007 (Commencement No 11)
Order 2014, SI 2017/768. See 62 Hals-
bury’s Laws of England (5th Edn) (2022)

para 305.]

Of goods

Property. both in lands and moveables, being ...
onginally acquired by the first: taker, which
taking amounts to a declaration that he intends
10 appropniate the thing to his own' use, it
remains in him, by the principles of universal
law; till such time as he does some other act
which shows an intention to abandon it: for then
it becomes, naturally speaking, publici juris
once more. and is liable to be agam appropriated
by the next occupant. So if one is possessed of
a jewel, and casts it into the sea or a public
highway, this is such an express dereliction, that
a property will be vested in the first fortunate
finder that will seise it to his own use. But if he
hides it pm'alcly in the earth, or other secret
place, and it is discovered, the finder acqunres
no propesty therein: for the owner hath not’by
llnsactd:eclamd any intention to abandon it, but
rather oonu-aqrandxfhclomordmpsntb
.m&m.uannotbecoﬂededﬁomthence;tﬁa’{
w&mm%m’m therefore
property still ns in the
may claim it again of the finder. And
+ We may Mﬁq.ék%e dﬁaﬂniﬂofdﬁ

|

3 Abduction

Abandonment of goods takes e J ~
possession of them is quitted voluntarily Wi

out any intention of transferring them g, :':m‘;g“:m:bz:‘;‘";n 'istso::n?:al(‘”:l;::? ‘::'t: ABATEMENT
N i I Eﬂgland (3 understood; but there is not a word in the OfF legacy

Edn) (2020) para 848)

, English language used in a more highly artificial  “The rule is that in the case of 2 . Al
andél;:tc:ctcm:?tngotoig\g 25(?c L C oro and technical sense than the word “abandon™: in  the annuities and legacies abate . for
;3‘\ | reference to constructive total loss, it is defined  since they cannot all be paid in full. they shall

‘ . . ' to be a cession or transfer of the ship from the  all abate rateably on the of the maxim

Canada ‘159 The question that the mal jud = owner to the Uﬂderwmcr, and of all his property “Cquaﬁty is eqn“yr or um m n
A e i Whether K and interest in it, with all the claims that may €quality”. This rule is indeed subject 10 excep-
abandoned her property interest in' the dia arise from its ownership, and all the profits that  10nS, for there are cases in which some annui-
believe  that she did not, and I, would may arise from it including the freight then '€S Or legacies are to be paid in priority ©
this Court’s recent unanimous decnsmn. m | being carned,’ Rankin v Potter (1873) LR 6 HL Others; but it is settled that the onus lies on the
Law [2002] 1 SCR 227, 2002 SCC. 10 e 83 at 144, per Martin B party seelung priority to make out that such
resolve this matter. Law, supra, clearly Provides “Thete A8 16 setiform ’ ritual (o Priority was intended by the testator. and thas

that where an individual abandons or . re i
quishes her property, she cffecuvely baq F:Iv;*
her privacy interest in it. The logical corollagy to
this proposition must be that  where an i g

particular legatee.
vidual retains a privacy interest in her proper , ust b:;:eadlly bome i g ddlestone (1851) 3 Mac & &5]3 ﬁ
she cannot be deemed to have abandoned ;: ot B connotes the  573_574, per Lord Truro LC st

While a person can conccwably relmqunshr er . ). SEECONR 2 5 | See, generally. 103 Halsbury's L |

privacy interests. in the contents ,xof , 9 et Wi e land (5th Edn) m)mm ‘8“
propcny—for example, by reciting every
in one’s diary to the general pubhc-—wu?”
also giving up the physical good, the law do o

theproot'oftﬂwmust&eclarmﬂeom
upon those who contend ﬁrz
3

constitute abandonme
cach case must
inference in law
For this purp

question in
e acts warrant the
vessel was abandoned.

The onus is
priomytosbowthanhewmm

preference to a w

U,-

not seem to allow for the reverse. )

"160 In addition, the onus ofprovmgn ¢ ,x Ry IR Picirie ) A NS AN o Pt a o aE S s S
donment’ rests with the party alleging it and jg : D R ST R ) 'A &7 08 e av:;*w Er"'?«;:l‘"»l‘?" "'5,-4, 4
a relatively sngmﬁcant burden, whnch, is. ,“ W Al F e S A R TR o= \,wa& ,,\,;;;;

only when there is “a giving up,.a tota
tion, and absolute relinquishment’ g

\\ =7 : | 4 AS4UIG. K "‘L”i"‘ Taic 1l ,
wii--.' A A N3 mg’ o-' R :: " - | , o~ | L » - '.;" | AN - X -
goods by the former owner, It n

N o 28R - 3 F .
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| \»vjr‘f?&fz})(sﬂh(,/ ”’L" /,r,, .‘, f,lf 2 ‘:, ) . ’, {a :,,, ") ,"‘;:..'_!
Se ,Mé‘?f"wm Jane[ (1802) 4 Ch R Rob 216]; L
‘{ lu‘tn ’ Nl\!-vﬂt(o 1 !ﬂ(\:wm”m{ \ur‘c_. 'S a u; c "K"’ .'
’}ﬂﬂL?Sc\o)oofn)ﬂk-—»}i‘:\ Mu uv; \3 o\ 'aah \u 14
f‘)p)nu(-il.";\e Nl)‘.{‘\ll‘ m Js n, ;lli.“'l‘ a u : 1
n t(u!'.‘ilu‘»\ lﬁ{e—l‘ «ll “<
De Wmi’afm‘nt not be preset

s '{H
QQ "Hv . |

x} \an”f)w al | . P e v

10Ul ¢ F’"‘\v,‘u -~

‘... whatcvcr stﬁéh‘léﬁqo’t’“bén?&n
have been applied to notices of aba doni

t’onnerﬁnmes“’it’fhiiv&*'ﬁb’ﬁ‘ldt lﬁvg een abso
WQdW cchnical ‘5.‘,

'q .H-ir)n\(_t—{u fo( \ ;- (]

Py 7 L h\ :
!:nc\l}t !ﬁwe; prikc J -: cg?n 7“&‘133@1”\‘-11“' \ ?L“.Tﬂ*‘”"\“'s'\}fﬂ) > "”‘ e
“abandon”; any ‘equivalent é '“g,; ons' Which SSl e, een incurred”.” Court Line Lid v R, The L
iﬁl‘ﬁmibd&elﬁfd@f\m&mt ' mv’w [1945] 2 w,mmww W 362-363.
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Abode eSS e
bk R ——
a “place of abode™"  takes them from hi? “place of ('j\bOGe".' The
b N A & “place of abode™, inour judgment, gon.
ok aears b & 0881 at8ss, DG, phrase tplace O . |  Con.
Ma.\;:::l;. bih:’*\l% (186H 2 H& Y 1 al O™\ notes. first of all, a '{;uc. ITM" n: l?c ordinary.
Per POTIOCK : . meaning of the word “place LIS a site g
‘A man may have two places of abode, one - L e A \ , Site
o™, ; ' nicht. and another where he which the occupier intends tout\blde. S0, q\” |
where he abides at iig “‘bb‘ 1IS6HN 2H & C Ao elements in the phrase “place of abode®
vl - y y \ ) - \ ' » » L)
abides by day. ‘”"“"\"‘ :'n B\ ( the element of site and the element of mtcmlon?..
‘\M‘ at ‘\‘\‘\.‘ D(.. l'w: a~c‘l St When the .appcl!am ook thg MOLor car 1o g 8“9‘}5
In ordinacy SRRaPLTLEINGR Y Rels  with, the, dtention of abiding there, then his-
W “l‘mk :.“ wt:xi'; ":;: I:C\‘i Aané “Ph acas  MOMOT car. on that site T)ulcll be siud 10 be his
TVHRN S IR0 0 ‘ ‘ WS whlace of abode™, but when he took it from thyt
which. 1 think. ordinarily mean the same thing, site to move it to another site where he imcnde@-

but when the words are used in @ stawte one - anige the motor car could not be said 'td"b'?;

7 Aboriginal tradition
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sumption against retrospective operation to sup-  nal and Torres Strait fstander Commission Act
pose that Parliament intended to abolish the 1989 (Cth), some degree of Aboriginal descent

offence in relation to people already tried, is essential, although by itself a small degree of

convicted and sentenced, or eéven those who such descent is not sufficient. A substantial

have served their sentences. Nor, in my opinion,  degree of Aboriginal descent may. by itself. be

does the abolition of the offence extend to the  enough to require a person (o be regarded as an

cancellation of an offender’s prior criminal “Aboriginal person™ ...

record. For this reason, it is clear that more is ‘It is I think where a person is either wholly

involved than conceptual reasoning based on  of Aboriginal descent or where the degree of
dictionary definitions, The question cannot be  Aboriginal descent is so substantial that the
determined in absolutes, but rather is to be person possesses what would be regarded by the
determined by locating Parliamentary intention  generality of the Australian community as clear
on a continuum of possi " Question of physical characteristics associated with Aborigi-
Law Reserved (No 2 of ) 67 SASR  nals that the person would be described in
63 at 67, 70, per Doyle ordinary speech as “Aboriginal™. It is racial
origin not external physical appearance thar
governs whether a person is “Aboriginal” for
the purposes of the Act ...

“The less the degree of Aboriginal descent.
the more important cultural circumstances be-
in determin a person is “Ab-

‘A place of business 18

.

.

must consider the purpose of the statute and lhc‘ his “place of abode” during transit.’ R v Bun @:
objoct 1o be effected by mquin't\a the placc ol “9771 3 All ER 382 at 384, CA. per Clll" | e,
abode or residence 10 be described or visited,” R v |

'S:;u":::‘::"rjw [1918]2/KB 31988350, A, pet New Zealand “The provisions of sub-ss (3), (ﬁf
“The arcument on behalf of tho tenant-is  d () ofs 37 [of the Electoral Act 1956] show,
lareely basad on the provision of s 23 of the, legislative intention to equate “q}ace of resi-
Landlord and Tenant Act 1927, and in particular, dence” with “usual place of abode™. A place of
abode is, we think, a place where a person for

on the words “last known place of abode in : . ! L
England and Wales™. It is contended that “place.  the time being, other than for a very:brief; stay
> sleeps and eats and which in general he uses as

of abode™ in that phrase means the place where SRbL 4

the tenant dweli—his residence in the sense of & base for his daily acuvities. That)a place of
the place where he slept at night, if nothing abode can be temparary only. is clear . from

more. However, a large number of authorities sub-s (4). “Usual™ in this context we thinks
show that, ai any rate for certain purposes, Connotes a degree of regulanty and frequency
“residence™ or “place of abode”™ may include a MOt necessarily continuous in t!w sense of being . the purposes of the 3 L :
nlace where the person in question works and uninterrupted, but at least continual in the s€hseS With ordinarv usage to describe such a  only ‘a’ small “degree of Abx ﬁ,_,_,w-

of bCi‘lS l'epclili\’c.' Re %immpa - '%: SR, OB T AR R AR T S, sither eenuine self-idennfication as ! 3

»

a

’
. ve . - . r
~°' Eed ~S'F- A 150’-\.\, - -
y v’ - — u... ’\‘ R - .-..: & -

has his business, The reason why those results % Qon SO Or§ | 1er h: o B -
have been reached in those cases really depends ~ Fefition [1988] 2 NZLR 74 at 81¢px @ ied€ not the case that proof of an: jeoree of such one or Aboriginal communal recogmtion 3 R
on the purposes for which the statutory provi- Ao o NI ol | ';( ver slight, would be enough in _‘::;,L‘,’ itself may suffice, according © the '.'..‘
stons are intended, and 1if lhc.\' are intended o | el 3 % | | se 0 3.;"" ’ P ol AT e " | S ”, N Sibbs v Capewell (1995) 128 _::
make sure that proceedings or notice of pro-  y por 1ol | RIS xamples given abave, which after two centu- ALK 377 : el
ceedings and the like shall come to the know- RPN o ARy of European occupation are by no means e e e ey,

“abolished™ there [i

out in these cases) it often may be far more
likely that a person will receive due notice of

. the matters in question if the notice is sent to oy + CQIUIGHUBCIROA descnbe mim as an “Abonginal ... . 1he weight
him at his usual place of business rather than the  0¢ abolis ally 1s not wewied that the of authority is against the adoption of a merely ¢
place where he happens to go home and sleep at effect of .. . Qni'the happening renetic notion of the meaning o " the word

» » > 2 s ‘ - B R WA WA R ARt Y AR TRV ST ".'){-.-‘L?--;?\.*{v vk
night.” Price v West London Investment Building | N rd and the \boriginal” and favours the following of ordi
Society [1964] 2 All ER 318 at 321, CA, per SOmmittee would ibe ‘of doing any wry usage. Treating the word “Aboriginal™ a
Danckwerts J - 1. thing. Qldham Cegnt ( n anc .;:5}3‘_’.3‘}7?5_;5:_\:-.*_};"\;,::33;;W oven ‘Aboriginal

_ Q 'S ‘ T AR R S e A S A B 1M R N T, CY M,
~ [The Theft Act 1968, s 25(1) makes it an' [1904]. 2 Ch 716 at” per V. scent” was [an] error if [it was meant] to treat

offence for a person, when not at his ‘place of o RN
WMILNNT (%! ,..'.'l,._n

q 14‘/‘ ‘n el L1t "“.’.“&r por AT IR e X6 2 5 S
! mm i \ e . .‘:.:,; " Nwwkdh‘}ﬁgw&m; ‘I".

\ ' :
Aabode”, 1 have with him any article for : v Bt
.'h":;‘ ¢ m RS ATTIRY. Y & s T 1Y ""\:" \---‘-_ -~ . . . \
the course of or in connection with olar sommunity.’ . State of Oueensland . v Wivi
f ﬂ|\..? ';‘.’_"' A dfr"'~¥."'. ' 9 A "-..'). IT- ,..f AS W N Yo .
. - - -~ "N - a S sew>r Taom =
.l . - : ™ . . . ‘ . V & Y " ‘ \ay v ,‘ v'o..*" l\"..'.""r'~' !
- > . - 4 A \ (, . l\ » \ m a ' A ..‘ a N\ :_ 'i} 'f } ~'ﬁ. S T\. e ’e - ~ 3 y - ("' -
. X s DL N ‘"?"‘.‘\1;; '.~’\' S q;‘-\- &2 4 ..\ m'
B . 4 3 -~ ) ~ . -L - ..- Q 5. ; . o - ‘. - ,,;‘--4 2 i -.‘ E NN
- [See also  Conunonws v of Austr '3
') "’)- "‘" ’. \ “A.:\. ‘ '-\b' }:.‘ N - - " p/ ‘.'h. ‘
ﬂ‘z - v#' “~ YA 0. \'. ‘\i‘.r p ; A ,.‘ v . CaoN . ¥ g ' X . ol N
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Aboriginal tradition

il

or\jm\n me mm\ consistent with the dicm.m-
ary definition of wradition™, is “the handing
down of statements, beliefs, legends, customs,

ete, from generation to gommtmn especially by
word of mouth or by practice”, In Chapman v
Laminis Ptv Lid (Ne 4) [2001] FCA 1106, von
Doussa J accepted that the word “tradition” n
such & context required a degree of anuquity,

perhaps more so than the words “observances,

customs or beliefs” but that those words never-
theless carry with them the notion that there has
been a handing down from generation to gen-
eration in accordance with the understanding of
Aborniginal lore and practice.” Stevenson v Yasso
[2006] QCA 40 at [13], [47]: BC200600746, per
McMurdo P

ABORIGINE

Australia ‘[13] ... The Acts Interpretation Act
1954 (Qld) defines “Aborigine™ as “‘a person of
the Abonginal race of Australia™. ..

[38] ... That word should be given its
ordinary meaning subject to the assistance given
in the Acts Interpretation Act 1954 (Qld) and
relevant judicial interpretation. It does not re-
guire an ethnological inquiry of a scientific,
historical or scholarly character: see Muramats
¥ Commonwealth Electoral Officer (WA) (1923)
32 CLR 500, Higgins J, 506-507); Ofu-Koloi v
R (1956) 96 CLR 172, Dixon CJ. Fullaghar and
Taylor JJ. 175. Pertinent considerations are
“whether the person said to be an Aborigine is of
Aboriginal descent, identifies himself or herself
@as an Abornigine and is recognized in the Ab-

. onginal community as being an Aborigine; see
“the discussion of this issue by Drummond J in

Gibbs v Capewell (1995) 54 FCR 503, 507-508
and Merkel J in Shaw v Wolf (1998) 83 FCR
13, 118-122, 137. Stevenson v Yasso

; 906] QCA 40 at [13], (38); BC200600746, per
nndoP

- } -“ .

' o-f“!

-.'_ tral ‘\ThctﬂevamMacquaneDzawmry
ns. of “about” suggest that to ask a
Masubjectnstoaskaquesuon
icerning it, or in regard to it, or connected
mmemed “with it ’I'hc relevant
' ,, - MJ“W lhtt tOzﬁSRf a

question about a subject is to ask a question
touching it, concerning it; in the matter of | e in
reference to it, or in regard to it, The Word.
“about” is the “regular proposition employ ed lo"
define the subject-matter of verbal activity , b
R v Le [2002] NSWCCA 186 at [59] '
BC200202750, per Heyden JA |

Place

‘The words “about a factory” [in the Work."
men’s Compensation Act 1897, s 7(1) (re- 9
pealed)] ... were evidently intended to meet the
case of somcthmg being done in direct connee. |
tion with the factory, though not exactly Within
it, as, for example, loading goods at a gate, or
doing work in an annexe, though POssibly
separated from the principal yard by a street. |t
appears to me to be plain that this was the:
intention in inserting the word “about”, and tha
1t 1s not a word suitable to indicate that wher-
ever a workman be sent to do work for his®
master, he. as it were, carries the factory to that
place. or establishes a factory for his employers
at that place, so that he is doing work “about”
the factory.” Barclay, Curle & Co v M’Kinnon'

(1901) 3 F 436 at 438, per the Lord Jusnoe,.” _
Clerk .

New Zealand “The word “about” ...‘is‘a" |
graphical expression involving the ide: 'o ¥

certain physical contiguity, “‘but it als
the 1dea of an employment con ’_
business carried on at the pl
Owens v Campbell Lid [[]
CA, per Collins MR].” P

(1934] NZLR 832
reported [1934] GL}&K !

Quantity

ing seems tobcthat- ve ship wnér dndettak |
if the ship is of much greater

1,100 tons, to accept a cargo of hbout 1 ‘100‘@113
as equivalent to a full cargo and thus effect
gn/en to the words “séy about”, etc, as word: f 1
contract ... 'What, then, 1S‘the }ﬁea'nixig f‘df*ﬁle
word “about™? This is partly matter of fact and
partly matter of law. I think the direction to tt
jury has always been that the deviation must not»
be very large. The difference must be such a

- people would ordinarily conadet as included in
the word “about, There can be no exact rule of r

9

Absence

law as to the percentage of difference allowed,
but | have known juries often allow in practice
3 per cent.” Morris v Levison (1876) | CPD 155
at 156-158, per Brett J

ABOUT TO SAIL

‘What do the words “now sailed or about to
sail” represent to the charterers? To say that a
ship “has sailed” is obviously to represent that
she has done so. To say that she is “about to
sail” is to represent either that she is loaded and
just about to sail, or that, if she is not already
loaded, she will be loadedsma day or two, and
will then sail, Taken in Qﬁon with the first
words “now sailed”, to me that the

words “‘or abo ount to a represen-
L ready to sail." Bentsen

tation that the ' ‘
v Taylor, So (No 2) [1893] 2 QB 274 at
278, CA% Esher

[The appell
river. Th

vened a

Qa erected a girder across a
was whether this contra-

Act regulating erections ‘above’
. that the words *“above the
e ay",mcan. or at any rate include,
ver$ the bed or waterway. ' Burnley Co-opera-
ive» Society v Pickles (1898) 17 L'r*so:s at
07-808, per Wright J ©
[The Building (Safety, Health md Welfare)
Regulations 1948, reg 31(3) (n‘evoked, see now
the Construcuon"(Dwgn and Mar nt)
Regulations 2007, SI 2007/3’20) laid down that
suitable and ‘sumclent ladders, Stc; should be
provided in cases whéré’iwodﬁ'ﬁ n, workiﬁ"ﬁ"oﬁ
or near fragile roofs, had to pass %r”’or‘\?ork
‘above’ such ro&t‘s] ‘*‘What«‘d“" " the word
“above” mean?’ Do‘é§'“'ﬁ‘ ’ﬁl‘éaii"abé e
vertical plane of the 3ro"o'f"'f ,
above menel in the sense of at a g
I think n’means‘ “‘é?

l{k"" e Ve Y

sy ot hHed) waam; Ton ot asuideiur aod
Ragnnte diaddyw)
ABROAD mnm'wm \MWL’(B&

™ ?Nluimﬁ"?" N R

The expression ‘abroad'

Bntain and Irel d*’(gxg

Z“lf’égsf‘f\cﬁ.. 9’?,,f "3:39? wm» ey am
lestamentary co OBis vt s sd win
‘When the testator talks of the children being

rainiaineciin (BAGIAOANRRIIYRAN O}k

Asp haIt Con?mctors Bﬁ' 1933 ?d‘ 39 ,.
308, per Slade J: als W 1Q8
617 at 628(;! 4 32. (RS "!

think there is no reasonable doubt. Then he says
“and do not reside abroad except for a period
not exceeding six weeks in each year”. What
does that mean? Is “abroad” contrasted with
England, or has the word “abroad” the ordinary
meaning in the English language” Mr Hart says
that “abroad” means anywhere out of Eng-
land.... | do not think that contention can be
sound.... The word “abroad™ can never be used
by anybody in talking of a person who has gone
to Scotland, nor | think of a person who has
gone to Ireland rebus sic stantibus. There is,
therefore, some little difficulty n deciding
whether “abroad” means out of England, or
means, as it ordinarily means, outside the Brit-
ish Islands. I think myself it must mean outside
the British Islands.” Re Bowlter, Caprial
& Counties Bank v Boulter [1922] 1 Ch 75 &
82-83, per Sargant J

ABSENCE

Australia [Secuon 1O(1) of the Extradition Act
1998 (Cth) provides: “Where a person has been
conwcwdmthepesoasabamceofmﬁ;u
against the law of an extradition country ...
then.fortbepurpomoftlnsﬁ&cz,tﬁems
deemed not to have%em convicted of that




Absence

‘And. in Gapes v Commercial Bank of Aus-
tralia Lid (1979) 27 ALR 72, Northrop I held
that an employee who was phy sically present at
work was not “absent from duty” even though
the employee was not performing his duties. His
Honour said that “absent from duty™ should be
“given its ordinary meaning as referring o
phvsrcal bodily absence from duties™.

‘In Rvan v Heiler (unreported, Su-
preme Court of New South Wales, Young 1,
26 February 1990), Young J was concerned with
provisions of the Local Government Act 1990
(NSW) which stipulated that certain absences

from council meetings could result in the loss of

office by an alderman. “Absence™ was con-
strued to mean “not at” rather than *a voluntary
or deliberate failure to be present”. The assis-
tance of this case is limited because the con-
struction depended on the particular statutory
context. His Honour noted that the opposite
meaning had been applied in cases dealing with
articles of association of companies:
Mack's Claim [1900] WN (Eng) 114; McCon-

nell’s Claim [1901] 1 Ch 728; and Willsmore v

Willsmore-Tibbenham Lid (1965) 109 Sol Jo

699." [North J then proceeds to examine Wiest v
DPP (1988) 23 FCR 472 (which concerns the

predecessor of s 10(1), namely, s 4(3) of the
Extradition (Foreign States) Act 1966 (Cth)),

the common law position, and the history of

s 4(3) (at [24]-182]). He concludes that ‘the
better construction of s 10(1) is that a conviction
in absence means a conviction obtained when

the accused was not present for whatever rea-
son'.] Hellenic Republic v Tzatzimakis [2002]

FCA 340 at [17]-122], [83]: BC200201161, per

North J

Canada ‘The expression “‘absence or inability
to act” [of judge of Court of Sessions of Peace]
should of course be given a construction at once

reasonable and in harmony with the purpose of

the statute. “Inability to act” may or may not
involve “absence”™. It is usually accompanied by
physical absence; and absence may be due to
physical inability to be present. But, as used in
the statute, “absence” clearly means something
different from “inability to act”. It connotes
physical non-presence from whatever cause.
The question is non-presence in what place or
within what area? We are not concemcd wnh
the cause of absence. |
~ "Absence”, as used in this statute, must, |
E ‘be taken to mean absence from the bench,
T, at the utmost, absence from the court-room
ich the trial takes place, That is a fact of

the replacing judge can be personally

e —

For e

| = B e

1" Absence of reasonable and probable cause

cognisant when the trial is'beginning. Bey "
that his actual knowledge ordinarily" é by
extend.” Brunet v R (1918) 57 SCR 83 at 9]¢ ;

SCC, per Anglin J 21 i

the intention of returning to it in 50 years time.,
the absence would be for a limited time only but
it could not reasonably be regarded as tempo-
rary for the purposes of the section. Once,
however, one moves away from extreme cases
of that kind it is not impossible to suppose that
significant periods of absence could be con-
ceived of as “temporary” for the purposes of the
section. If an absence of up to two years is
within the contemplation of the section, as it
plainly is, may not there be cases in which an
absence of three years qualifies as “temporary”?
Other things being equal gt is the essennal

persuasion about that material’'s sufficiency to
warrant setfing the processes of the criminal law
in motion”? What, if any, weight may be given
by the prosecutor to the existence of varions
checks and balances, fike the nterposition of
commitial proceedings and the assignment of
particular functions to the Director of Public
Prosecutions, that form an integral part of the
system of criminal justice”

“Those questions should be answered as
follows. If the plaintiff alleges that the defen-
dant prosecutor did not have the requisite sub-
jective state of mind when instituting or main-
taining the prosecution. that is am aflegation
about the defendant prosecutor’s state of per-
at the sccﬁon may not suasion. m Slibj&l’-md & mc'
) of six years, at least in some  f in the mind of the prosecutor is
1 f(hatmderu no MWMO‘“MMW*
prosecutor to warrant setting the processes of
the criminal law in motion. If the facts of the
ts or other commit- pamcultwphna:hhbm
econ i bemppondmhwm&#!!(.

l.l!#ﬂ

Canada [Under the Municipal Act, Rso 193
¢ 266, s 213(2) (repealed), a majority of
mummpal council could themselves call a
ing in the ‘absence’ of the mayor.] ‘[Couns
urges .. . that “absence™ ... should be constny
in its widest sense; that it requires no Pafllclﬂ .
degree or amount of absence, viz. from the city
or the Province, and that the apphcants going |
they did, to the respondent’s office in the fj
Hall and remaining from 9.30 to 11 am ap

finding the mayor not present, absence is estab.«
lished within the meaning of the sccuon o |

""""

contemplation of the

to warrant the apphcants taking the steps ' 3
did. The respondent was in the city; he had been
in his office the evening before; he would be in
later in the day, and it was no doubt known.

in the forenoon when the applicants called"he
was on duty with the regiment to which be
belonged.’ Cooper v Croll [1940] 1 DLR 610 it
615-616, Ont SC, per Gillanders J

" mpuon was intended 10 apply,”
Comr evenue v Anderson [2004] VSC
152 - BC200402772, pcrNetﬁeJ g

| SOty DUN -2 Lw'n 60
% | 2V . a ”... L TN A

SENCE OF REASONABLE AND w;‘z:;

’.!. .(" 3

which th

Q.H

Absence of a temporary nature
Australia [Land Tax Act 1958 (.Vn

Like the Tribunal I do not see re PROBABLE CAUSE 3 of'v T R )
the expression “absence of a e pkicSelsaee o | Bomarr ,,.a‘:':‘(:i% _

in s 13C otherwise than acg0) aii vt AT 0N I "’g‘” | Bodbacaer ;k.:("vh“x“‘&p‘v S

ordinary and natura Australia [Intbecontext of malicious pr secu- % ?'f oty

the cxprcssion and tion.] "I‘heteare Severhl*qu&ﬁqgs=__ | _\; - where the prc .:., e e o
ordinary meaning of the proposition thabebs”gﬁcé of reasona i 45’.1:-;;7','“? as been made? What of G

porary" 1S Some @
which is jnade, to

can say 0

temporary nature; whether short or not'.“m\ '

‘That view of the matter finds support in- '?\
terms of subsection 13C(3). The express | ;ng R r“‘ e
tion to absences of not greater than two years o ';:z* WU f\f.'.f'lf, ) in th
(or such longer period as the Commissioner RO T s ; “,‘,‘f Bras e,
may allow) implies that, but for t!mA : &;;:;-‘z e iwﬂu S ua B bRy
limitation, an gpscqoe-cgu;\q‘q alify a: a tem- s ,"% & :J,,i
porary absence thou 3908% i

‘No doubt there are |
sence which would be
not be temporary for tl
mbleimf&nw. |

‘,.\ “.v\o‘t~°"‘
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desirably be the objective asse ssment and analy-
sis of material provided by others,

“The appellant in Glinski v Mclver argued
that a prosecutor did not have reasonable and
probable cause for prosecution without “an
overall belief in the guilt of the accused, a
person al Oplnlon a< tO the facts and their effect
in law and a belief in the facts on which the
prosecution is founded.” The respondent con-
tended that belief in guilt is not an ingredient in
reasonable and probable cause and that the role
of the subjective element of belief “is confined
to the belief in the existence and reliability of
facts known to the prosecution and does not
extend 10 mere abstract belief in guilt in the
sense of the prosecutor’s personal opinion™,

‘As Lord Devlin pointed out, “in the re-
ported cases the question put to the jury has
almost universally been whether the defendant
behieved in the plaintff’s guilt or in the truth of
the charge™. But as Lord Devlin also pointed
out, “guilt™ has the ambiguity identified earlier
in these reasons. Does “guilt” refer to the
strength of the case revealed by the material
then available, or does it refer to some objective
state of guilt which, presumably, should find
reflection in the ultimate outcome of the pros-
ecution? There is evident difficulty in using the
word 1n this context with the second of these
meanings if only because a fundamental hy-
pothesis for the institution of an action for
malicious prosecution is that the prosecution
failed.

"The absence of reasonable and probable
cause will not in every case be shown by
dcmonstraung that the prosecutor had no posi-
tive belief that the accused person was, or was
probably, guilty. In particular, references to
belief in guilt, or more properly, the absence of
belief in guilt, will very likely prove distracting
in any case where the prosecutor may not be
supposed to know where the truth lies. A case
where the prosecutor acts on the statements of
others is one example of such a case.

“There are three critical points. First, it is the
negative proposition that must be established:
more probably than not the defendant prosecu-
tor .acted . without reasonable and probable
cause. Secondly that proposition may be estab-
lished in either or both of two ways: the
defendant prosecutor did not “honestly believe”
thecpscmalwasmsuwted or maintained, or the
defendant prosecutor had no sufficient basis for
ﬂwbmhmbdxcﬁmemrdpoyunsmmdw

L.
what the defendant prosecutor: made of e

material that he or she had available When

deciding whether to prosecute or maintain the
prosecution? That is, when the plaintiff asseps
that the defendant acted without reasonable ang
probable cause, what exactly is the content of
that assertion? |
‘As noted carlier in these reasons, the i jury.
questions formulated by Cave J in Abrath
North Eastern Railway Co asked whether [he
prosecutor “honestly believe[d] the case ... laid
before the magistrates”. But the content of the
question—"did the prosecutor believe the case
which [he or she] laid before the
magnstmtcs" —1s not altered if the word “hon-
cxtly 1S added before “believe”. The word
“honestly” may therefore be thought to have no
substantive function to perform. Nonetheless,
the qualitative element of the contention that the‘
defendant prosecutor acted without reasonable
and probable cause may often be captured best
by the word “honesty™. In most cases, honesty,
or more accuratcly the allegation of lack of
honesty, will require consideration of what the
prosecutor knew, believed, or concluded, about
some aspect of the material. If the prosecu-
tor’s knowledge or belief must be considered,
honesty will add nothing to the inquiry. But
will not always be necessary or appropri :
look only at what the prosecutor an
believed. Not least will that be 50 he
prosecutor’s knowledge or belief 1

knowledge or belief of what oth
done.

‘In Mitchell v John Hec
know, or believe, th
been given the prope

or was to be charg : ~
prosecutor Wo ave acte hoge ylp, |
launching ghe ¥ ution. An d also be

right to desggibe the prosecut ot behevm&
the case. The prosecutio uld have ' been
instituted without rea e and probable

re
cause. In Sharp v@ did the _prosecutor.
know, or believe, thatsthe cvndence which thq

accused had given about the. prosecuth; S ac-

tions was right? Again, if * ‘yes”, the prosecutor,
did not act honestly, the. prosecutor did ,AOR
believe the case, and thexe Wwas no. reasopablg t

and probable cause to institute a prosecution for,

perjury. In both cases the plamnﬁ}wguld show,

in the words of the jury question, that ttgq

prosecutor did not “honestly believe” the case
that was to be laid . before a _magistrate, If,

however, the answer is “no’ “yit may or may not,
be apt to describe the prosecutor as believing

l
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the accused to be guilty. The aptness of the
description would turn on the nature of the
material at 1ssue,

‘In cases where the prosecutor acted on
material ‘provided by third parties, a relevant
question in an action for malicious prosecution
will be whether the prosecutor is shown not to
have honestly concluded that the material was
such as to warrant setting the processes of the
criminal law in motion. (There may also be a
real and lively question about the objective
sufficiency of the material, but that may be left
to one side for the mome In deciding the

subjective question, | s checks and
halances for which the of the criminal
law provide are 4

In parucular. if the

prosecutor was % be of the view that the
charge woul | il at committal, or would

irector of Public
officer became

would be demon-
prosecutor is shown
G’esw formed the view that
A.Rroper case for prosecution, or to
ed that view on an insufficient basis,
3f absence of reasonable and prob-

is not established.

expression ‘‘proper case for prosecu-
is not suscepnble of exhaustive definition
ithout obscuring the importance of the burden
of proving the absence of reasonable and prob-
able cause, and the variety of factual and
forensic circumstances in which the questions
may arise. For the reasons given earlier, it will
require examination of the prosecutor’s state of
persuasion about the material considered by the
prosecutor. That should not be done by treating
the five conditions stated by Jordan CJ in
Mitchell v John Heine as a complete ‘and ex-
haustive catalogue of what will constitute rea-
sonable and probable cause. First, to focus upon
what is reasonable and probable cause distracts
attention from what it is that the plaintiff must

establish—the absence of reasonable and prob-
able cause. And secondly, because those condi-
tions are framed in terms %MQS'M P(Qb‘i
able guilt, -they are conditions. that, for the
reasons already. given, do not sufficiendy en-
compass cases where theapmsecummum
mfor_mauon provided by others. .~
e og g sri ot aastiRaiBiing felithe ghaquan
CAs Dmn,d said in Brain, if thmdwm
d‘SPute that a prosecutor “believed in the truth.
of the charge, or considered its truth so likely
that a prosgcnuomgught 1o take place™ and no.

;appealsmanob)ecnvcsmu&sﬁm

'n“omanm f% |

question arises as 1o the materials upon which
the opinion was founded, there remains the
question, for the Court to decide, “whether the

grounds which actuated [the prosecutor] suffice
(o constitute reasonable and probable canse.”
‘Reference is sometimes made i this con-
text to the statement of Hawkins J in Hicks v
Faulkner defining reasonable and probable

Cause:

(0 be, an honest belief in the guilt of the
accused based uwpon a full comviction.

founded upon reasonable grounds. of .the
existence of a state of circumstances. which.

assuming them to be true. would reasonably
lead any ordinarily prudent and cautious
man, placed in the position of the accuaser, 1o
the conclusion that the person charged was
probably guilty of the crime imputed.

‘The objective element of the absence of
reasonable and probable cause is thus some-
times couched in terms of the “ordinarily pru-
dent and cautious man, placed in the position of
dnaccusa"orexptainedbyufamtoj‘m
dence that persons of reasonably sound judg-
ment would regard as sufficient for launching 2
prosecution”. Or, as Griffith CJ put it in Crowley
v Glissan, the question can be said o be
“whether a reasonable man might draw the
m&mﬁommeﬁashunoﬁ.“
mdmm“ﬁhf' -

"Noneot’dﬁepmpoiﬁmﬁqudn'
equivalent proposition which might be formu-
lated to describe the objective aspect of absence

of reasonable and probable cause) readily ad-

mits of further definition. It is plain that the

\Mm&ﬁcﬁw
t0 be had from decisions in other cases about
R A Rathes “the resoln im “!“ ~on

o

mm&mmﬁmwmbmwbu
mmwmmm

1o recogRise:
d&MMk s R

want IS
mﬁmnm&hm&m
demonstrated by showing only that there were:
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further inquiries that could have been made
before @ charge was laid. When a prosecutor
acts on information given by others it will very
aften be the case that some further inquiry could
he made. Lister v Perryman, where a charge
was preferred on account of what had been
reported to the prosecutor, is a good example of
such a case. And as Lord Atkin rightly said in
Herniman v Smith:

It is not required of any prosecutor that he
must have tested every possible relevant fact
before he takes action. His duty 1S not to
ascertain whether there is a defence, but
whether there is a rcasonable and probable
cause for a prosecution.

‘For like reasons it cannot be stated, as a
general and inflexible rule, that a prosecutor acts
without reasonable and probable cause in pros-
ecuting a cnme on the basis of only the uncor-
roborated statements of the person alleged to be
the vicim of the accused’s conduct. Even if at
tnal of the offence it would be expected that
some form of corroboration warning would be
given to the jury, the question of absence of
reasonable and probable cause is not to be
decided according to such a rule. The objective
sufficiency of the material considered by. the
prosecutor must be assessed in light of all of the
facts of the particular case.' A v New South
Wales [2006] HCA 10 at [70]; BC200701675.
per Gleeson CJ, Gummow, Kirby, Hayne, Hey-
don and Crennan JJ

ABSENT

‘In the construction of an article like clause 97
of the articles of this bank it has been held that
the expression “absents himself’ means some-
thing more than the expression “is absent”....
He [a director] could not be taken to have
absented himself within the meaning of that
article until there was a meeting which he ought
to have atiended. ..
of absence began 1o run until then.” Re London

& Northern Bank, McConnell’s Claim (1901] 1
Ch 728 at 731-732, per Wright J

‘JJ '
)

NewZahnd‘ThemlcoftheNchea
land Code ..

isr53... ‘l‘he material part of it is as follows:—

“—In actions founded on any contract made or
euuadmorwbonyorinpamobe performed
within the colony, on proof that any defendant is
absent from the colony at the time of the issuing

. 1 .do not think that the period

. which has come under discussion

B

i

of the writ, and that he is hkcly 10 continge
absent ... the Court may give leave (o ghe
plaintiff to issue a writ and proceed thereoy
without service™.... The ... contention felateq
the word * abwnt . The appellant seeks: o
confine it to persons who at some previous time
have been domiciled or resident in New Zga.
land. It is not casy to appreciate the reasons Why
such an artificial sense should be put upon the
word; and during the argument their Lordshipg

expressed agreement with  the. judges of
the Court of Appeal, who held that the word js
used in its ordinary sense, and describes persons

who are not in New Zealand.” Ashbury v Ellis
[1893] AC 339 at 341, 345, PC, per cur

South Africa ‘Not present in a given place at g
given time.” Jurlicke and Holdcroft v Currie 27
NLR 154

Without leave

In this Act ‘absent without leave’ means absent
from any hospital or other place and liable to be
taken into custody and returned under this
section, and related expressions shall be con-

strued accordingly. (Mental Health Act 1983
s 18(6))

ABSOLUTE

See also FEE SIMPLE; TERM 0
(It was held that the obligati
the Mines and Quarries Act
maintain machinery, etc) w
word “‘absolute” in this ¢
part of the dicnionary
word “contmmng"
word means: thatgit

| All ER 76 at 78, HL,
also rcponcd n [l 60

::.:.-namua
Canada ‘an my opmion the word “absolute’
even when used in a technical sense in connec-
tion with the vesting of property may- s?gnify'ati
least two different legal concepts. In one sense it
may be used to denote the lack of limitation of’
the extent or duration of an interest in personal
property while in another it may mean the
freedom of the interest from dependence on
other things or ' persons, "Halley v Mmister?'oﬁ
National Revenue [1963) Ex CR 372 at 375, Ex
Ct, per Thurlow J; affd, without written reasons,

’ bsolute ig
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Absurdity

- -

63 DTC 1359, SCC

ABSOLUTE AND INDEFEASIBLE

‘Absolute and indefeasible means absolute and
indefeasible against the whole world. Unless the
enjoyment gives a title against all persons hav-
ing any interest in the locus in quo it gives no
itle at all." Wheaton v Maple & Co [1893]) 3 Ch
48 at 68, CA, per Lopes LJ

ABSOLUTE ASSIGN

See ASSIGNME%

For the ip

and A%

{ron estatcs in

@ ?nthcwholcorpanofthe-
residuc ofiamestate if the capital of the residue
)

operly payable to the person, or
so payable, if the r’esidne hadbeen.

O r lncome) Act 2005 S 650(1)'« Corporation.'

ax Act: 2009, s 935(1)) i 1 et s o Lol
' p AOULOYT L ARNSSY 1 maRnd
bl (ALY Bob SSgEau! e

LI B ORW WL ASSYNI S NG

ABSOLUTELY W SR IT, F AR SEST '}q Vel

‘What is the meaning of the word ’%bsql\utely"?’
If an independent meaning can be given to it, it
must be ‘“unconditionally”." Re Pickworth,
Snaith v ‘Parkmson [1899] 1 Ch 642 at 651, CA,
per Rigby EFINA Steh ot 10 3hasingd innaaii

I return to this simple will: “I give all my
property to the person who, at the time of my %%
death shall be or shall*‘aclﬁm the abbess Of‘tlk‘
said convent absolutely™.... The real difficulty
in this case is the use of the word “absolutely™. ¢

“Absolutely” means free of some fetter in some

-~

Australia ‘Tts (the word “absolutely” | ordinary
meaning is “without condition or himifation™
And in legal parfance it is commonly ased with
regird to vesting as meaning “indefeasibly” " Re
Thompson, Rhoden v Wicking [1947] VLR 66 «
67. per Herring CJ

ABSTRACT OF TITLE

An abstract of title is a summary of 2l the
documents comprised in the title. The prepars-
tion of an abstract in traditional form has largely
been superseded by the practice of supplying an
epitome of the title supported by photocopies of
all the documents referred to. An epitome of
title is a schedule of the documents comprising
the title. The documents should be mmberu!
and listed in chronological order, starting with
the earliest in time. Each document should be
identified as to its date, type (for example.
conveyance, assent etc), the names of the parties
to it, whether a copy of the document is supplied
with the epitome, and whether or not the origi-
nal of the document will be handed to the buyer
on completion. (23 Halsbury suwsd&glﬂ
(5th Edn) (2023) para 113)

‘Now, | that nMsﬂw
ered whenever a number of sheets of paper. call
it what you will, whenever a document is
delivered to the purchaser. which contains, with
sufficient clearness and sufficient fullness, the
effect of every instrument which constitutes part
of the title of the vendor, and thar that is a
delivery uf lhe m even WE*

T aleiy o8 b [TARS wd nonet
e qﬂc;& Vi S R ey

form.... T think that the word not only means ‘%

that the recipient will retain the full ownership.
for the“purpo\sw indicated, of that which is
given, but also that she is to be free from any
fetter or trust which would bind her to’keep’tl\eﬁ
fund intact for the p o R:;& m&o munity.’

Re Ray's Will Trusts, Estate, Public

Trustee v Barry [1936] Ch 520 at 525-526, per
Clauson ] tl&d ’(5 bevadsbid. vlubao gnesd

. e

! Canada m ltn‘snmnis Mﬁ%“-

‘ﬂ-avoi&
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q : the relevant time the Sixth Directive. . ral rule enlarge the scope of a taxing
search Corp V %ﬁ(m“ :xﬁjﬁy\o\;]gg rectives are subject to the principle of abuse of 3 fs,mtﬁf:: by refcmx:’fo considerations which
QL) (Tax Qx of law. By virtue of s 2(1) of the Buropean Com- g affect neither the construction of its language

- ~ \ : :
“ﬁgﬂ‘i‘;i‘n‘:;i F. Bennion, Staneory munities Act 1972 the same principle must nor the characterisation of transactions to which

IRCTPROSSTION, &th od. (London. Butterworths, apply m domestic legislation implementing the 1 it is said to apply. These dim are particu-
V2L the concepx of “shsundity actually en- Directives. . larly acute in the United Kingdom, where the
-W' several components. The presump- *{5] Abuse of law is a concept derived from drafting of tax legislation has traditionally de-
:ﬁ Q}n!\lﬁ\ an “absund” lmm means  &wil law pnupmdtm which is unknown to Wﬂded not on the formulation of m prin-
thca\\mrm'manm\ﬂﬂc«tmm- Fmglishmnnmhw bmha.shccn.adoglcdby dpksbtnmdndeﬁmimdnxdﬂcm
vcal result. (2) an fmomcnicm result, (3) an e w of the European U.mon. In its s.nmplw' with a high degree of specificity. |
anomalous or illopical ""“ﬂf‘ (4) a futile or form. it confines the exercise of legal rights to (6] The main task of any court seeking 1o
pointless result. (3) an srtificial @“ SERwS the purpose for which they exist, and precludes apply a principle of abuse of law is to reconcile
Sproporaonate counter-mischiel.” Wicken their use for a collateral purpose. For present T ing considerations. ...
(Lisieation Guardian of) v Harssar [2004] O) purposes, the expression détournement de droit |
No 1935, 240 DLR (3th) 520 (Div' Q1) per adopted by some French writers is probably a
e ot hetter description of its content. The application
of the principle to tax avoidance schemes calls
for a difficult balance to be drawn. It 1s tradi-
tional, at any rate in this jurisdiction, to distin-
guish between avoidance, which involves the » Con it} OURIF ¥ SUUS
Jawful arrangement of a taxpayer’s affairs so as | 5) .. 6] ECR r member Stae
to minimise his tax bill, and evasion, which is. _ | : ‘ > reason for the
an unlawful failure to account for tax due, : Orm . v Erm S |
generally by suppressing or falsifying informa-
tion. Sophisticated avoidance schemes do not so
much undermine this distinction as challengeits.
| i reference 10 sexual intercourse. Cenainly,  usefulness. By artificially reclassifying transacs
| %n more than one Act of Padiament the word  tions $O as 10 a more favourable tax_
Sdeice™ has had that meaning applied to it.” Re  Outcome than commercially comparable “nor$:
Thom (1860) 6 H & N 193 at 200, per mal"umsacnons.mcyfmmtbeobjew,.

Po ,," the taxing provision without necessanl Aalling

-. .Tom) mind the word “abused™ conveys no foul of 1ts lmguage. The m!t is % " “@ :
efinite meaning: it is not 2 word of art; in  JEpress tax receipls, producing iacquty be-

language it means calling names— tWeen taxpayers and potentially (')'4 .

.

‘{10] Two main
principle of abuse
avoidance
‘[11] The

ABUSE

“The information contains a charge of assaulung
and abusing a conain woman: therefore, on the
face of it there is 3 complaint of something
mcmmamxssmk.mcmim“al:’x;
Ing s t0 me to imporn “assaulung™
somc(h‘xu m....lmmawmmmdxwmd
“dng'“;ppbcdtoauunan is ever used except

1
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“abusing by words. The only instance in which it petition between firms who a

" 3s msed as 2 term of art shows that it does not  larly placed. This gi F'soCis | REPERECSORGS A e
" mean “ravish”, because I find in the 9 Geo 4, Which are significant | SR N e S A T S L T
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Abuse of law
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—

had a legitimate commercial purpose, namely
the leasing of the cars, but the method of

achieving that purpose was held to be open 1o
challenge if “the accrual of a tax advantage
constitutes the pnnuml aim of the transaction
or transactions at issue” (para 45). This conclu-
sion seems to me to do no more than make
explicit something which is implicit in thc
Halifax tests. Identifying the “essential aim™ in
a case of concurrent fiscal and commercial
purposes depends on an objective analysis of
the method used to achieve the commercial
purpose. As Advocate General Maduro ob-
served in a passage from para 89 of his opinion
which was in terms approved by the cour
(para 75), the taxpayer's choices must be “at
least 1o some extent, accounted for by ordinary
business aims”. The question is therefore
whether the commercial objective i1s enough to
explain the particular features of the contractual
arrangements which produce the tax advantage.
‘113] These considerations effectively an-
swer a question which 1s likely to anse in most
cases involving prearranged sequences of trans-
actions. Is the relevant “aim” that of the scheme
as a whole or of its component parts? The
answer is that it may be either or both. Because
the principle of abuse of law is, in this context,
directed manly to the method by which a
commercial purpose i1s achieved, it 1S necessary
1o analyse cach transaction by which it is
achieved. Because the purpose of each step will
generally be to contribute 1o the working of the
whole scheme, the effect of the whole scheme
has also to be considered. In WHA Lid v
nue and Customs Comrs [2007] EWCA

v 728, [2007] STC 1695 (at [22]), Lord

\ cubcrgcr delivering the leading judgment in

e Court of Appeal, rejected the submission
t;m the court was confined to considening the
‘antificiality or purpose of each individual step,
sinc these will commonly be individually un-
assa able but designed to produce the tax ad-
‘ e in combination. I agree with this obser-
' Pendragon plc v Revenue and
@u Comrs [2015] UKSC 37, [2015]
919 at [4]-16], [10]-{13], per Lord

'1:11. ) STt

Al gﬁll Vi NS /10
Wﬂb"ﬂ .-1‘ udls La vl urdy dtiw
’, ; lia "Abusive” (like ‘ nsulnng") Is 4
e termn Its subject matter ranges from the
Qﬂha serious... . The Macquarie Dic-
ry gives as the primary meaning for

477 means an owner, the front”re&r or side of

ahumc _“Using harsh words or il tregy.
ment” and gives the example of “an abusjye
author”. The second meaning is “characterised
by or containing ahusc , and the example gwcn
i« “an abusive satire”. The present context is of
course the writing or printing of abusive words,
There is no reason why it should not be given its
ordinary or popular meaning in this context and
there is equally no good reason why it should be
confined to words towards the upper end of the
scale. In common usage it is capable of encom.
passing fairly trivial and low level, albeit direct,
expressions of disapproval.’ Coleman v P
[2001] QCA 539 at [67]: BC200107434, per

Thomas JA

ABUT
See also ADJACENT; ADJOIN

‘I think ... the language “with all the houses
and grounds abutting on and upon the said road”
... synonymous with the expression “bounded
by the said road™." R v Strand Board of Works
(1863) 4 B & S 526 at 549, per Cockburn CJ

‘With reference to land to “abut” means to
actually touch’. Barnett v Covell (1903) 68 JP
03 at 94, per Lord Alverstone CJ

[The Leicester Corporation Act 1897, s 31
provided (inter alia) that every hoarding %
abutting on, or adjoining” any street shou
securely erected.] ‘It seems to me th ’%
there is an advertisement hoarding put
becomes for the time being de fac und-
ary of the street, so that if it is no% enough
it may possibly come dow& into- ‘
street, or on to the peopl standing-QnN 4
the land adjoining t then wuh f
meaning of this sta

abutting on, or
levs Lidv Py

sense; and **abut™ in i
sense, and as freq | ' ~
touch.” R (on prosecution of Lewishamwot‘
ough Council) v South Eastern Rly Co (!1910)’

74 JP 137 at 139, CA, per Kennedy LJ* ailf
ny " Lo D AR W Naaw 13(! @lﬂ[b\

Canada [An abutting owner had the‘ri tﬂtﬁa
purchasc a stopped-up portion of a hight
under Municipal Act, RSO 1960, ¢ 249, “S4TT
(nepealcd' see now RSO 1980, ¢ 302 ~s416(49)]

.. an abutting owner within'the meaning of

whose ‘propenty is contiguous td a s:dé*’bf’ﬁ

19

Access

—

highway which is stopped up. but does not
mean or include an owner whose property is
contiguous to either terminus of a highway.
Catkey Construction (Toronto) Lid v Bankes
(1970) 15 DLR (3d) 13 at 14, Ont CA, per

Jessup JA

ACCELERATION

“The doctrine of acceleration is that all interests
which fail or are undisposed of are captured by
a residuary gift or go on an intestacy, but that a
testator is presumed to havgeintended an accel-
eration of subsequent | s where a life
interest fails in con the donee being
prevented by
Fletcher’s Will
[1967] 3 All

(4 .
eans an acceptance completed
notification. (Bnlls of Exchange

’&

cuon [the Bllls of . Exchange Act
19] provides “(1) An acceptance is
(a) general, or (b) qualified: (2) A general
ptance assents without qualification o the
order of the drawer. A qualified acceptance in
express. terms. varics' the effect of the bill as

or 4 -

which is ... (c) loeal. lllabi&.to say. an aoccp—
tance to pay only at a particular specified place.

An acceptance to pay at a particular place i 1&1.
general acceptance, unless it expressly  states
that the bill is to be paid. there only ‘and not
elsewhere”, The. empbasls there is on the word
“only”, and it follows that, if an acceptor merel
accepts, a bill payable at a named place, it
remains a geneml acceptance for the purpose of
the, section. It is only if he accepts expressly to
pay at a specified place only and not elsewhere
that it becomes a qualified acceptance.’ Banku

Polskiego v Miilder (K J) & Co [1941] 2 KB
266 at 267-268, per Tucker J L1 ot

0 D enobnizor st -xmnh:iqbdl A w2 e ¥

New Zealand ‘I am of opinion that the leamed
Magistrate has misconstrued the meaning of the
acceptance of ‘a bill on demand. The Bills of
Exchange Act 1908, s 17, states: “The accep-

tance of a bill is the signification by the drawee  Canada
of his’assem.todme M@u‘e drawer”, If the

learned Magistrate’s view is right, the words
endorsed by the drawee heére were meaningless.
In my judgment, the words “will accept”™. when
applied to a bill on demand. mean “will pay™:
and this is the view taken by the late Mr Justice
Byles, one of the greatest authorities on bills of
exchange. In the case of Seith v Verme
[(1860) 30 LICP 56] His Lordship said® “Any
words which stipulate that the drawee means 0
pay is a sufficient acceptance: anything in writ-
ing to that effect and signed by the acceptor. The
mmplc meaning of an acceptance is “T will
pay”.' Humphreys v Taylor [1921] NZLR 343 =
344, per Stout CJ; [!9@!] GLR 123

See, generally, 49 Halsbury’s Laws of Eng-
land (5th Edn) (2021) paras 199-212.

Of goods

The buyer is deemed to have accepted the goods
. when he intimates to the seller that he has

acccptcdthcm or when the goods have been
dehvcredtohumandbedoesanyactmtdzim
to them which is inconsistent with the owner-

ship of the seller, or when after the lapse of 2
reasonable time he retains the goods without
intimating to the seller that he has rqeaeddun.
(Sale of Goods Act 1979, s 35(1), (4))
(Smonyﬁangova:m

1snotdeemedtohaveaccepwdthemm
helushadamsonablcoppommyotm-
mgtbcmmordatoascerﬁnwﬁuhdzju
mconfoumxtywnhtheconnu] c
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can containing gasoline remained in the garage
over night. 1f, despite the insured’s settled
practice as 1o the use of gasoline in the garage

and despite his regular nightly inspection 1o see
that the gasoline was removed, the can by some

oversight escaped attention and remained all
night in the garage, that single instance would
not, in the cnrcumslanccs constitute “keeping”

gasoline in the garage." Blue v Pearl Assur-
ance Co Lid [1940] 3 WWR 13 at 19-20, Alta

SC, per Ewing J

New Zealand ‘Subsection 1 of s 37 [of the
Licensing Amendment Act 1910 (repealed; see
now the Sale of Liquor Act 1962, s 264)] makes
it illegal to keep or use any building, room, or
other premises in any no-licence district as a
place of resort for the consumption thereon of
intoxicating liquor. A room in the defen-
dant’s hotel is, with his knowledge and consent,
habitually used by a number of persons as a
place of resort for the consumption of intoxicat-
ing liguor therein, or, in the language of the
section, “thereon™. The defendant supplies these
persons with glasses.... They can also be sup-
plied with soda-water or other beverage (non-
intoxicating, of course).... Obviously but for the
facilities thus afforded for the consumption of
intoxicating liquor these persons would not
resort to this room and bar. A person keeps or
uses a room for the purpose or purposes for
which he knows it is resorted to. It is immate-
nal, on the question of keeping or using, that he
‘may also keep it for the sale of non-intoxicating
ﬁcvcragcs.' Bingham v Coleman
1914) 33 NZLR 989 at 991-992, per Denniston
rcponcd 16 GLR 652 at 653

-
l

e bW Zealand [The Crimes Act 1961,

147 1)(3) makes 1t an offence to ‘keep’ a
b “ el “The word “keep” in ordinary parlance
“ many differing connotations, including to
fetain, (0 maintain, and also in a global sense to
Keep business premises and to conduct the

' accommodated therein, as in the

*2
W i

keeping of a boardmg-housc or a store, or a_

common gaming house, efc. In my view, it is in_
s ser ‘.ﬂzal}bcword;susedmpam a) of
m, RV,M > [1978] 1 NZLR720at

m m Mg sl n.ul/ VELE (DRTATI0N)
W3 %0 o 1o snuey ol M s

qwﬁ"wm xmmlu@dm,g&
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the policy.” Barclays Bank Ltd v A-G {1944

372 at 377, HL, per Lord Macmillan[ o

Kept

Southern Resources Lid (1989) 52 SASR

54
77, 15 ACLR 416 at 420] but. it includes the
well understood wider meanings of “keep”™ of

which “kept"” is the past participle, namely “1o

keeping and managing is that the former term 13
more apt for the owner of the business and the -
latter for a delegate conducting it for him.' R y
Barrie [1978] 2 NZLR 78 at 81, CA, per Cooke

]

e com—

KEEPER have in stock”, “to have charge or custody of "
Ordinarily keep See also KEEP The M&cgwie Dictionary, 2nd rev. of “i
lia ‘To take the word “ordmanl g end. protect, preserve, save”, “1o take
Australia s y* first, Of animal care of, to look after”. Shorter English Oxford
that word connotes in this context [Dog Act . D
1966-1986 (NSW). s 4(2) (see¢ nowl A person is a keeper of an animal if— (l';&f’"‘:?}\g;‘" Group Lid (in lig) v Pilmer
s 6(2)(a)(ii))] some degree of continuity. I'now : (a) :fo:wgrs the ammaj or has it in his posses- ) R 255 at 272, per Mullighan J

turn to the word “kept”. The words “kept”
“kocp" can bear a very wide vanety of mean
ings according to the subject matter of um
which is alleged to be kept. When used in_
context of a person ordinarily keeping a dog on
any land or premises, and in relation to the
occupier of that land or those premises. who |
entitled to occupy that land or those premises h
one of the capacities mentioned in sub-s (4) of .
s 4 of the Act, I think that the phrase “ordmanl
kept” can include the meaning of the act of ,r,p
treating the dog with.some degree of continuity

that the ammal becomes attached to that land o

......

Australia [Subsection 1305(1) of the
tions Act 2001 (Cth) states that ‘[a] book kept
by a body corporate under a requirement of this
Act is admissible in evidence in any proceeding
and is prima facie evidence of any matter stated
or recorded in the book.” Subsection 1305¢2)
States that ‘[a} document purporting to be a
book kept by a body corporate is. unless the
covmytspmved.ukmtobeabookkq:

mentioned in subs (1)'. Section 1305 of the Cor-
ponnomlaw(tbcplmddn

(b) he is the head of a household of which a

member under the age of sixleen
animal or has it in his/Psses ?wmdw

and 1f at any time gag
owned by or to be in
any person whogj

v Cook [1971] 1 NSWR 318 at 319, CA., percur

6(4))‘1

CM')"”O(
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Jocs not seem 1o me to answer to descnp-
tion of a book ‘kept' by the corporation in
the relevant sense of that word.”

‘The first of the paragraphs 1 have just
quoted was cited with approval by Drummond
in The Tubby Trour Prv Lid v Sailbay Pty Lid
(1993) 42 FCR 595 at 600. His Honour had to
rule as to the admissibility of a letter received
by a corporate respondent in that case from the
credit manager of a company that was providing
supplies to a restaurant, confirming that 1t was
opening a separate account for the restaurant,
and that that respondent would be responsible
for that account until a separate licence was
granted for the restaurant by a licensing author-
ity. It was argued that the company was obliged
by the Corporations Law to keep that letter as a
written financial record that correctly recorded
and explained its transactions and financial
position. Drummond J did not reject the sub-
mission that the relevant company was obliged
to retain the letter pursuant to a provision of
the Corporations Law, but held that the letter
did not fall within the scope of s 1305 because
it was not a document or record that the corpo-
ration was required to maintain in a systematic
or peniodic fashion.

‘A similar approach was taken by Olsson J,
with whom Mohr and Nyland JJ agreed, in
Sheahan v Northern Australian Land and

~ Agency Co Lid (unreported, Supreme Court of
South Australia, Full Court, 6 May 1994). At
h instance, Perry J had refused to allow two
P ﬁ' ed contracts of sale to be tendered pur-

to s 1305. After setting out s 1305 and the
T:'| of “books™, Olsson J said, at para 50:

‘f' .
2 al

**What 1s manifestly in contemplation is that
glass of document which is brought into
existence, by or on behalf of a company, and
- maintained in its custody by virtue of an
express obligation to do so imposed by

.£aponnons Law itself.”
fz vever it is not clear from the judgment

3, u“x
mether the appellants in that case identified
Ry »“\b:sm‘..;t sion .as . ‘the source of an

o

il

Residues Treatment and Trading Co Lid v
Southemn Resources Lid (supra), and held that
the annual report of a company constituted g
book “kept" by the company under a require.
ment of the Companies Code, He did 50 on the
basis that the Code, s 274(1), obliged the
company to furnish a member of the company,
in specified circumstances, with copies of the
last of its annual accounts, directors’ reports,
and auditor's reports, He reasoned that, since a
company could not provide such documents
without retaining them, there was an implied
requirement to keep them, and that that require-
ment fell within the scope of s 1305, It seems no
such argument was advanced in Residues Treai-
ment. As to the reasoning for not following
Residues Treatment. his Honour said the follow-
ing at 273: |

“With respect, I disagree, There is no l"easo'nz
in my view, to attribute such a rcsmcuvq
mcanmg to the word ‘kept’. In its ordi
meaning it includes the narrow meaning
given to it by Perry J but it includes the well
understood wider meanings of ‘keep' o

which ‘kept' is the past participle, namely 'tO |

have in stock’, ‘to have the charge or cus-

tody of': Macquarie Dictionary 2nd rev; or
‘to guard, defend, protect, preserve, save',

‘to take care of, to look after’: Short

English Oxford Dictionary.”

‘In R v Connell (1996) 14 AC},C
White J (of the Supreme Court
Australia) followed Perry J in
ment and Drummond J in Tubb:

tﬂ:

were kept by the
construction of &
that s 130

which it a
kept by a

sponding to a provisi
Law. He said that the narrow oonsmiéd

“kept” went *a long way towards overcor 1
any difficulty which might otherwise be thoug il

to exist as a result of the const

"haﬂ"m“a'ﬁ

Vl 9 |T '.,'"

S 1305(2) which 1 prefer and to avoidir ,f‘ 1 '-.'x
Ar “absurd " res
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be prima facie evidence of its truth”. His
Honour had rejected that submission. on the
basis that s 1305(2) dealt only with a document
that purported to be 'a book kept by a body
corporate. Having reached that conclusion. it is
difficult to understand what difficulty a wide
interpretation of “kept” could ereate.

‘A very compelling reason for adopting a
wide interpretation was advanced by Finkelstein
Jin Valoutin'v Furst (1998) 154 ALR 119, After

referring to the competing views expressed in

Residues Treatment and Duke Group. his Hon-
our said (at 128-9):

“In deciding which
be preferred it
since the las

@ » decisions is to

narrow traditional
*of the admissibility of
¥ has been the subject of

mis-

per administratlon of
civil and criminal conrts
warmnt for giving a provi-

O]US[!CC in
Thus lhcnc 1s

sion 1305 a narrow consu'uction
hcn the admissnbility of a docu-
nnd ¢t o‘{nsonlyonaprlm'
s:s wx often give 10 otbe
ﬂicu evidence. In mmﬂ e | ‘
rcason why the word i epg id'bei"f -
v

I agree wit
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includes ‘to maintain® an
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Kidnap

of the Acts Interpretation Act 1901 (Ctyy
s I15AA, 10 prefer a construction that would
promote the purpose or object underlying the
Act to one that would not. Like Malcolm CJ_§
agree with the views expressed by Finkelstein J
in Valoutin. Further, the wide approach gives the
word “kept” its ordinary meaning, as Mullighan
J pointed out in Duke Group. For these reasons.
I consider that s 1305 applies to all books
rctaincdimhccustody of a corporation under a
requirement of the Corporations Act 2001 (Cth)
or the Corporations Law and not just 1o books
thatatcmesub)ectofareqmrcmaumudnybe
maintained in a systematic fashion.” R v Turner

(No 17) [2002] TASSC 18 at [SI-[16]
BC200201966, per Blow J

T —————

KIDNAP

‘A composite word made up of two colloquial
expressions  which together denote child-
snatching ... but in common parlance it is used

to describe themyhgmyofmhody.cﬂd
or adult.” People (AG) vEdge (mm llt lISO
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hoading “kidnapping™ has the sentence: “The
stealing and carrying away, a secreting of any
person of any age or either sex against the will
of such person ... is an offence at common law
M It is, however, quite clear that the word “a”
in that sentence is a misprint for “or”. That this
is s0 is evident because the authonty cited 1§
Russell on Crime, where the wording 1s exactly
the same except that the word “or” and not “a™
is used. Russell cites East, where the statement
is: “The most aggravated species of false im-
prisonment is the stealing and carrying away, or
secreting of any person, sometimes called Kid-
napping, which is an offence at common law
" We can find no reason in authority or in
principle why the crime should not be complete
when the person is seized and camed away, or
why kidnapping should be regarded, as was
urged by counsel, as a continuing offence n-

volving the concealment of the person seized.” R
v Reid [1972] 2 All ER 1350 at 1351-1352, CA,

per cur
“There are many old cases in which consent-
ing ‘minors have been removed from their
homes and parents, in the context of subsequent
forced or fraudulent marriages, or unlawful
sexual intercourse, but these cases all appear to
have been dealt with as offences of conspiracy
against public morals or, in the case of females,
of abduction or conspiracies to abduct. The
present case has none of these features. There
m also older authorities which deal with of-
of “kldnappmg" either as a common law

A %mour or as crimes against old statutes,

0o donger in force. These appear to present an

l?f""-' ent of removing a person from this country.

'*why they are “kidnapping” cases, and
kid ipping”’ 1s used in these cases in the sense
m" ch Robert Louis Stevenson used the word
At ,, °.. e 10 his book. It is worthy of note that
n Blac e’s Commentaries, under the rubric
, the only cases which are dealt
mses of taking young people out of the
untr; . Similarly. the offence of “kidnapping”
“;;‘ ” ed in East’s Pleas of the Crown where
re cases of taking people out of the
hdmppmg cases to which I have
P ﬁf:mﬂ ﬁaﬂd

n v eme

,‘ \- ‘,
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be from a place within
; éthmplwé' buuid&imww‘zmm

e S S s

bear on the question I had to decide is a decision
of the Supreme Court of Ireland, People M~G)
v Edge [supral, in which that court by a majority.
of four to one held that the offence of kidnap.
ping a 14172- ycaroold boy by—l quote—
“anlawfully carrying him away and secreting,
him against the will of his guardian™ was not an
offence at common law." R v Hale [1974)
1 All ER 1107 at 1108-1109, per Lawson J
*There is surprisingly little authority in the, :

books about the crime of kidnapping. The au-
thority which has been referred to in'the fairly
recent past comes from the definition of Kidnap-
ping which is set out in East’s Pleas of the
Crown [1803 edn, pp 429-430]. There the
learned author said: “The most aggravated spe-
cies of false imprisonment is the stealing and
carrying away, or secreting of any - person,
sometimes called kidnapping, which is an of-
fence at common law pumshable by fine, im-
prisonment and pillory.” ... In our Judgmcnt
all that has to be provcd is the lalse i nmpnson-,
ment, the deprivation of liberty coupled with a
carrying away from the place where the victim
wants to be. It may be that in some circum-
stances the movement would not be suﬂicxcnt in
the estimation of the jury to amount to carrymg |
away. Every case has to be considered on its
own facts.” R v Wellard [1978] 3 All ER 161
162-163, CA, per cur

‘From [a] wide body of authority six
relatmg to the offence of kidnappi
emerge, First, the nature of the o
attack on, and mfnngcmem o ‘ sonal
liberty of an individual e oﬂ'éh

contains four mgrednems ollows: (1)
taking or carrying one persaf
another, (2) by force 0 d, (3) wi Ui

consent of the per en or ¢

), the,offence
by the common I

as a misdemeanour .,Founh.'despue‘t nat,
kidnapping was always mgardcd.;byf'rees of
its nature, as a grave and (to use the langt '_ '.'Qf
an carlicr age) heinous offence. Fifth, in earlier

dayslheoﬂ‘enoe'conmmem further ingredient,

namely that the lakingor«cam'ingamdw .ffl"'
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merely as taking or carrying away a person but
further or alternatively as secreting him; this
clement of secretion has, however, also become
obsolete, so that, although it may be present in
a particular case, it adds nothing to the basic
ingredient of taking or carrying away.” R v D
(1984] 2 All ER 449 at 453, HL, per Lord
Brandon of Oakbrook

Canada "The Criminal Code gives no defini-
tion of the word “kidnap”. The Dictionary of
English Law—Earl Jowitt, defines it thus: “Kid-
napping (Dut kind, a child, nap, 1o steal), the
forceable abduction or stealing away of a per-
son, whether man, wo child, from his

own country, and se into another.”

It has been held that kidnapping doa

not necessaril sending or taking the

person stolen country: Cornwall v The

Queen | CQB 106 at 117]. The actus
Kidnapping] incl'udes
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(1)  the supply or possible supply of goods
Of services;

(n) the sale or grant, or possible sale or
grant, of interests in land:

(111) the promotion by any means of the
supply or use of goods or services; or

(iv) the promotion by any means of the
sale or grant of interests in land;
where:

(v) the goods or services were relevant
goods or services, or the interests in
land were relevant interests in land, as
the case may be, in relation W the
prescribed information provider, or

(vi) the publication was made on behaif
of, or pursuant to a contract, arrange-
ment or understanding with:

(A) a person who supplies goods or
services of that kind, or who sells
or grants interests in land. being
‘interests of that kind: or

(B) abody corporate that is related 1o

- a body corporate that supplies

goods or services of that kind. or
il b %3 "dntsensW'gmMil
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blication. In particular ‘
Tonioht program broadcast by the respondents  cepted kinds of pu % Wall
in Otnohzr g’rgm and January 2004. Each re- there "a publication of matter in connection
spondent is & licensed broadcaster, a member of  with .. . the supply or possible supply .. [or] the

the Channel Seven network, and a subsidiary of  promotion ... of the supply ... of ... services'
Seven Network Lad. where “the pubhcation was madc on behalf of;

or pursuant to a contract, arrangement or Under-’

‘(9] For the reasons that follow, the appeal  standing with ... a person who supph;s 1N
should be allowed. The exemption conferred by services of that Kind™? 4 ‘t,‘
s 65A does not apply to sitvations in which a '[78] When the question for consideration is
media outlel, pursuant to an arrangement witha  identified in that way, there is no ambiguity in’
supplier of goods or services, publishes and, by  the applicable provisions of s 65A(1). Thé?
adoption or otherwise, makes representations of  contract arrangement or undcrstandmg must be
a misleading or deceptive character in relation  with a person who supplies services of the H '

to goods or services of that kind. That is the that are the subject of the publication, The
present case. exprcssnon “services of that kind" points baclg w‘

the services which are the subject of the publi
‘(28] The next two questions are the primary  cation.

Kind

1775 ) K new
Seven Brisbane Pty Lid [2009) HCA 19, (2009)  provision regarding unidentified and aninsured
255 ALR 1 at [1J=[2], [9]. [28)=[30) per vehicles, But exempte the Motor Insurers Bu-
French CJ and Kiefel J, and at [77}-(81]. 'per  reau from liability in respect of an injured
Hayne J passenger who voluntarily entered the vehicle

which caused the damage or injury, if it can be

proved that he knew it was oninsured. [12] ...
KINDRED , Thus, member states may exclude comperisa-
lBy the Mamﬂgc Act 19490 s | (as now tion for damagcm,njury Mby the driver of
amended by the Marriage (Prohibited Degrees .4 uninsured vehicle if the person who suffered
of Relationship) Act 1986, s 1(4), (8), Sch |, damage or injury “voluntarily” entered the ve-

Sch 27 para 13, the Gender Recogmuon Aet thar the corresponding exception
2004, s 11, Sch 4, Pt 1, paras I, 2, and the ?r:xledhmmumike ~knew ot coght (o |
Marriage Act 1949 (Remedial) Order 2007, SI P

, | known”’), the exception permitted by the direc-
2007/438, art 2), marri ween certain . 2 :

PR T 2 tive uses the word “knew” without any adom-
degrees of kindred ang”8{inigy are prohibited. 1t is: this difference: in hict
The prohibited degg itionship are set Ry o _ gusge

~ gives rise to the issues arising on this appeal.

e ————————————
e

constructional questions upon which this appeal '[79] Scction 65A(1) is drafted as a si:ngle; out in Sch 1 to thit Ag (as substituted by the : | .
: T ‘[13] What is meant by “knew™ in the
i sentence of nearly 200 words. But that sentence, g;:;lll;am;crs oY 20048 261(1), Sch' 207 00 o the dircetive? The imespretadion of

by the Marriage Act 1949 the directive is a matter governed by community

(iv) Do the goods or services referred 10 In i< divided and subdivided into paragraphs 8')@; 2007, S

s 65A(1)(a)v1) as “goods or services of that sub hs which. f
00/ : : paragraphs which, for the most part, are to.
Kind” mean goods or services of the kind the o006 disjunctively. When account is taken: of

(Remedi

’438 an3] law. If the meaning of “kmew™ im art | is
.. ... . doubtful, and itis necessary to resolve the doubr

:u:s’f: . )(o;)(i;h :nd;?ixil:l)noc:;t:on RELEIOC U those disjunctions, s 65A(1) can have more than.. KI ENEM‘I‘ N Y ol O3 i 1ass .,‘.'..”, in order to decide this appeal, then a reference
el i . Vi, Wl dozen distinct operations, even if no distinc- HERE ... 1 . tothe Court of Justice of umo.p
y ye » tion is drawn between the supply or possible %A _, ORSEAti « il mmmm

same kind as the “relevant goods or services

mentioned in s 65A(1)(a)(v)? L eiakh s BF 3 1A S ’.“'M"?'l

q.. alodud o ziinmi/ﬁ

ior ‘knacker’ mcansa person whose

siness it is to kill any &w‘n&‘mm'
% purpose of the flesh beinmmddﬂﬂ
her's meat, aﬂdﬂmﬁi

s yard' means any building or miusm repeatedly

supply of goods and the supply or possnble

The first construction, proposed in question supply of services. b
~ (i), yields a wider exception to the exemption [80) ‘When ' construing s 65A(1) ;accoun,
~ than the second, proposed in question (v). The ~must be taken of these disjunctive operations of

ﬁnwas that adopted by the primary judge. The the provision. Ordinarily, the attributiqg
ad was that adopted by the Full Court. tended by the demonstrative adjecuvc

¢

S R “"“"’W~uw "

v,. If the first construction be correct, then  determined by proximity. But whé f"
pr s ibed information provider is not pro-  there are distinct operations of th x\on. the the purpose: or partly for the purpose; o | waym‘t‘ﬁ.
iby s 65A when publishing matter in relevant proximity is identifi :%lderau 1, ness, . expression ‘cattle’ *‘Lm cimt-mu‘“wmm ’ZF S e T S
connection with the supply of goods or services  of so much of the subsection @i§%elevant to thél any horse, ass, i . bull, sheer Xy %zsm#" AN TR R e b i< 5 A
o ,';',.f y kind where the publication is made on  case at hand. It is not jde reatingthey - pig. (Prot f Animals Act 1911, s 15(e)) w.g":;m;,w,mvw.m P S SRR I T
sehalf of, o pursuant to a contract, arrangement  sub-section as a singlg * ¢ inswhigh' o st T T, SAT A Db Sk st had {ff"; = «,; ST o S t,‘.;.,.;‘:‘.'-"‘.\‘«‘;\ RO QR i
runderstanding with, a person who supplxcsi “'goods or servxccs ‘alwdys refers. 0} dsin ey ol o }. che saliay duam & 10 ‘,1. e ;‘“,,M\ ARG e
§ or services of that kind. back to the ich“awere NACRER.S XARD i sl toifiw ol o shouldiihave: the: Senefit e e

-._,J Blftbe second construction be corret:l. identified i
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Mvanegoodsorsemces'? thatis  where they appear in_ S\ 6SA(1)(a 1)(A) (a the‘ usin *’ ,* mals ,: s

yods or se .200d8 or services of that ot r sale fi r.‘.‘* ;:“ onsumption

vice /of a kind supplied by pei'sbp ?wh’b :‘su'ppll
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Knew

aimad at persons who were consciously mllud:
ing in the use of an aninsured vehicle. And 1t

can Do notad that the direcuive emphasises the
exceprional natre of the exclusion of compen-
sation by placing the burden of proving Know-
lodge on the party who seeks 10 invoke the

exception, namely, the institution responsible

for paving CoOmpensanon.

J15] This. then, is the coatext in which
“knew” is usad in this directive. In this context,
knowledge by a passenger that a driver is
uninsured means primanly possession of infor-
mation by the passenger from which the pas-
senger drew the conclusion that the dnver was
uninsured. Most obviously and simply, this
occurs where the driver wold the passenger that
he had no insurance cover. Clearly, information
from which a passenger drew the conclusion
that the dnver was aninsured may be obtained
1n many other ways. Another instance would be
when the passenger was aware, from his family
or other connections with the dnver, that the
drniver had not passed his driving test (“if he’d
taken the test, 1 would have known™). Know-
ledge of this character is often labelled actual
knowledge. thereby distinguishing other types
of case where a person, although lacking actual
~ kmowledge. is nevertheless treated by the law as
m knowledge of the relevant information.
" 6] There 15 one category of case which is
f/;‘&-‘ ¢ to actual knowledge that the law
generally treats a person as having knowledge.

:“\,‘F  . 3
\ )& type of case where, as applied 1o the

-\.-l 5 ~
N €

present context, a passenger had information
A*u( th he drew the conclusion that the
nver wellnotbcmsuredbut deliberately

1008 S beconﬁrmed.Hewantednouo

notask.becmsclwouldmhcr

hooesﬂymberthand:m" =
{ mdnsthoughhehad-
O1d. In t aﬁtheduecmre
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permitted by the directive. Conversely, | am j,

no doubt that “knew” in the directive does n
include what can be described broadly as can
lessness or “negligence”. Typically this 'wo
cover the case where a passenger gave
thought to the question of insurance, e '
though an ordinary prudent passenger, m o
pasition and with his knowledge, would
made inquiries. He “ought™ to have MJ -
ries, judged by the standard of the ordi n -‘,
prudent passenger. A passenger who was ¢
less in this way cannot be treated as though n-»,
knew of the absence of insurance. As [
Denning MR said in Cia Maritima San F
SA v Oceanus Mutual Underwriting Assc Tx\
(Bermuda) Lid, The Eurysthene [1 Q
3 All ER 243 at 251, [1977] QB 49 at 68
negligence in not knowing the truth is nog
equivalent to knowledge of it. A passenger whg )
was careless in not knowing did not oolludg'
the use of an uninsured vehicle, and he is not g
bcucatcdasthoughhcdnd.’l‘odocxdemhcrwm
would be to give a wide, rather than a narrow,
interpretation to the exception permitted by, the
directive. This also seems to me to be acte clair®
White v White [2001] UKHL 9 at [12]-]1 ‘g
[2001] 2 All ER 43 at 4749, HL, per Lor
Nicholls of Birkenhead 1AM A

h
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Pre
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Knew or had reason to believe

Road Traffic Act 1988, s 151(4)
person who ‘knew or had
the vehicle had been
taken’.] *[9] Sccno
1988 requires ms
obtained against
of a motor vehi

a liabili e
Section | forg the driver
of a motor vehicle to b& coverec .byg-.po ‘
insurance for any li ‘which may be in-
curred by the driver ify peaothe death of, or

' "-.v;

bodily injury to, any person, or any damage t¢
property, caused by, ormsing'uo&' h '. e of
mmmmwm ubl: w place |
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where the liability is “a lability covered by the
terms of the policy ... and the judgment is
obtained against any person who is insured by
the policy ..." And uninsured drivers are cov-
ered by s 151(2)(b), which requires insurers fo
satisfy judgments where the liability is “a Habil-
ity, other than an excluded hability. which
wouldbcsocovuedifdlepoﬁcyinmedan
.. and the judgment is obtained against
anypcrsonothcrthmdvconcwhouhmredby
the policy ..." It is common ground that
lain's liability to Andrew was not covered by
the terms of the policy, a “ lain was not
insured by the policy, ufc he had not
attained the age of 25, z  hold a driving
e amhonsedbyMEL

r mamarcreqmmd

‘ \
: 1.h

licence, and he
to drive the

1o satisfy

1) »

n a Iy 'wlnchswl(:'!)(b)
ated” - ad not been “an ex-
AL habiluy L ha uthcunponantexcp-
% ity of s 151. The critical

e lmns‘hbiﬁgwm
idec habﬂuy.‘ o
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question is whether Andrew “knew or had
reason to believe that the [van] had been stolen
or unlawfully taken”. The insurers accept that
the burden of proof on that issue rests with
them. It is therefore for them to prove. on the
balance of probabilities, that Andrew kaew or
had reason to believe that that was the case.

‘116] In my judgment, the word “knew” in

s 151(4) does not mean something other than
actual knowledge or such knowledge as the law
regards as cquivalent to it But there s an
alternative to proof thar the injured passenger
knew that the vehicle had been stolen or unlaw-
fully taken. Insurers will avoid fability if they
prove that the injured passenger had reason 1o
believe that the vehiclie had been stolen or
unfawfully taken. Whereas the words “knew or
ought to have known"” in the MIB agreement
were intended to be co-extensive with the word
(on the approximation of the laws of the mem-
ber states relating to insurance against civil
mﬁwwm&q
(0¥ mugmmmw
light of the directive. so that the

------
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the MIB from liability where an injured passen-

ger ‘knew or ought to have known' that the
vehicle was uninsured, as permitted by the
Second Council Directive (EEC) 84/5 on com-
pulsory motor insurance, ar 1(4).] '[20] Against
this background 1 turn to the interpretation of
the phrase “knew or ought to have known™ 1In
cl 6(1)e) of the 1988 MIB agreement. This
question of interpretation is governed by Eng-
lish law. “Ought” imports a standard by refer-
ence to which conduct is measured. Such 1s the
prevalence of negligence in English law that the
phrase immediately prompts the thought that the

standard imported by “ought™ is the standard of

the reasonable person. In cases of professional
negligence the standard is that of the reasonably
competent and careful professional in the rel-
evant discipline. But this is not necessanly the
standard. The meaning of the phrase depends
upon its context. Here the context is the direc-
tive. The MIB agreement was entered into with
the specific intention of giving cffect to the
directive.

‘[21] Had the MIB agreement been embod-
ied in legislation, whether primary or secondary,
the English court would have been under an
obligation to interpret its provisions, as far as
possible. in a way which gives effect to the
directive (see Marleasing SA v La Comercial
Internacional de Alimentacion SA Case
C-106/89 [1990] ECR 1-4135). As Lord Oliver
of Aylmerton observed in Litster v Forth Dry
Dock and Engineering Co Lid [1989] 1 All ER
1334 at 1140, [1990] 1 AC 546 at 559, a
ive construction will be apphcd to legis-
In;omevcn though, perhaps, it may involve
S0l from the strict and literal appli-
atic «d' the words which the legislature has
elect ed 10 use.
by o m The present case does not involve
'::«w jon. Despite the contrary argument sub-
,to your Lordships, I do not see how the
‘.;,'r sasing pnnciple, as such, can apply to the
_'; pretation of the MIB agreement. Article 5

M obliges member states to take
es 10 ensure fulfilment of

I -s -

,:octon

.-l

? pations arising out of the treaty. The
male ¢ Mquqmngcasclsthaubcdul)’

mmﬂwmﬁ is binding on all
. including the

couns must apply national law

! Pua!! ey w as 2 oF

one matter Jl:p;il ‘this principle
I la ’*Whm\/erfomitmay(ake.law
, Lé{“ sthorities of the state *cluis;fqm(e

matier 10 apply this principle to con.

llr"‘

tracts made between citizens, The Marlmm%
pnnmplc cannot be stretched to the length of
requiring contracts (o be interpreted in a map
that would impose on one or other of the Paﬂles
obligations which, the Marleasing case g
the contract did not impose. This is so even ill
the case of a contract where one of the parties is
an emanation of government, here, the Secre.
tary of State. The citizen’s ohlngauons are Ulose
to which he agreed, as construed in accordance
with normal principles of interpretation, ‘ |
'[23] So the Marleasing principle must be
put on one side. Even so, I consider that the
application of conventional pnncnplcs of i lmq-.
pretation of documents arrives at the
result. The purpose for: which the MIB agree.
ment was made furnishes a compelling comcxn
The exception spelled out in ¢l 6(1)(e)(ii) of lbe"
MIB agreement was intended by the parties 1o
carry through the provisions of the directive, -
The phrase “knew or ought to have known" i'ﬁ
the MIB agreement was intended to be co.
extensive with the exception permitted by art ]
of the directive. It was intended to bear the
meaning as “knew™ in the directive. It should be =
construed accordingly. It i1s to be mtcrprcted .
restrictively. “Ought to have known™ is apt to
include knowledge which an honest person who
enters the vehicle voluntarily would have, It
includes the case of a passenger who delibef-
ately refrains from asking questions, It is nofapt
to include mere carelessness or negln
mere failure to act with reasonable pg
not enough, Hence it does not_eémb
present case. Brian White’s ¢l ’
cepted from the MIB agr
respectfully differ from thesy
Appeal (sub nom Mighetls
Motor Insurers’ Burég
[1999] 1 CMLR Q,
UKHLY at 31
49-50,
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Folding pocketkmfe ~lL -; inkt 53] .':
st BN
[Under the Carrymg of Kmves etc (S and)

Act 1993, s 1 it is an offence to cgg;y (
article which has a blade or is sharply pom ed.
A folding pocketknife with acuttingbdgetw ch
does not exceed 3 inches is exempted.] *In‘c *'r
opinion a knife which has a blade which cz
fixed in the open position by a lockingfd&d e
not a folding pocketknife within the meaning © "
section 1(3)... . Itis not enough that the: knife

4
. 9

}a c mdm
' %

‘:?P‘ (2020) para 861)
Orders of knighthood =~
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can be placed in the pocket, or that the blade can
he folded to enable it to be placed there. It must
he a folding pocketknife. It cannot be described
as a knife of that Kind if it has a device which is
designed, until it has been overcome, 1o prevent
the blade from being folded... . The description
which it would be natural to give to a knife of
that kind is that it is a lock knife or a locking
knife, to distinguish it from a knife whose blade
is always and immediately foldable.” Stewart v
Friel 1995 SCCR 492 at 495, per the Lord

Justice-General (Hope)

Knighthood 1s a pers 'g'ty conferred for
life. It 1s not 0 ar kingdom, like a
peerage or a b c v but is a dignity recog-

nised 1in eve o the Queen's dominions.
An inthvidu the male sex is now legally
cntulcd ¢ prefix dto rank before

unmlc ons once
to €0 e hono

publis individual is formally

c ed a knig en the Sovereign or an
omtcd licutendafit (usually a knight) directs
%neel and strikes the individu-
ith a naked sword. A knight can
gate by letters patent. The oath of

r ¢ must be taken by all knights on their
2ation. (79 Halsbury’s Laws of England (Sth

KNIGHT

ALy n e P § TS

The age of chivalry engendered societies whose
membetshlp was restricted to knights. Of these
the carliest in England was a society known as
the Order of the Garter, founded by Edward 111
in or about 1348, It is limited to 24 knights in
addition to the Sovereign (who is head of the\
order) and the Prince of Wal&é”gibut'tbeSo

cign has the power to create additional royal

e A2

knights and may appoint foreign Sovewlgnsas
extra knights. Provision was ma%
pointment of foreign knights in &'ﬁ?&

cally the Garter was nol norﬂhlly*bes?o&e'&‘oﬁ

Pt
precise onsin of whfchﬁs,’ndvé..ffﬁ." is the Order
of the Bath. The order was originally civil in
nature but was ‘éonf,""'.,;'. into a 1

der during the reign of George IlI ;
quence of the N ai:olemﬁoé\; T,
divided the Ol'dC( iD(O '\ ...

»
»e B " - N4 e ™ .
S P R ) SR e WA S

panionship. Because of such changes the Order

has lost the medieval character preserved by the

Garter. The Order of the Bath is now divided

Into two branches, military and civil

Other orders of knighthood are:

(1) Knights of St Andrew or the Thistle.
founded or revived in Scotland by James 1}
in 1687, and re-established on 31 Decem-
ber 1703,

(2) Knights of St Patrick, founded in freland
by George IIT on 5 February 1783, and
revived in 1833;

(3) Knights of the Order of the Star of India.
founded in 1861, and used to reward ser-
vice in connection with India:

(4) Knights of St Michael and St George.
founded in 1818 to reward service in the
Mediterranean, chicfly Maltese and lfonic,
but now used to reward all colonial or
diplomatic service;

(5) Knights of the Order of the Indian Empire.,
founded to commemorate the title of Em-
peror or Empress of India in 1878;

(6) Knights of the Royal Victorian Order.
founded in 1896;

(7) Knights of the Order of the British Empire.
founded in 1917. :

Knights bachelor, or ordinary Knights. are
those who are merely created knights but belong
to no particular Order. (79 Halsbury’s Laws of
England (Sth Bdn) (202)) pams 882—863)

KNOCK-FOR-KNM J
The essence of a. knoch-fon-hncb m
is that, in the event of an accident involving
more than one insured vehicle, cach insurer
camwtbensksofansmthednnqen
the car he has insured, whoever may be legally
mpomibteformtheMkm
¢ver, an arrangement operative only between
mmmm.kmmotMi

-
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‘This appeal from a judgment of His Honour

Judge Konstam raises an interestng  point
which, as far as | know, 1S a malter of hrst

impression, at any rate so far as the Court of

Appeal is concerned, The plaintifl, in a running-
down action before the county court judge, had
in respect of the damage 1o his own motorcar a
Claim for the sum of £33 25 84, He was insured
on the terms that he himself was his own insurer
tor the first £5 of the risk, and was paid the
balance, £28 2s 8d, by this insurance company.
He then brought this action against the defen-
dant, and no question arises but that the defen-
dant was lable for this damage. The defendant
was also insured, and we are informed, as the
county court judge was informed, that there was
between these two insurance companies what |
am nformed is known as a “knock-for-knock™
agreement. We have not before us, nor had the
county court judge before him, the terms of this
agreement, but again we are informed that the
purpose of this agreement is that each insurance
company pays its own assured, without ques-
tion, that which the assured is entitled to receive
under the particular policy and that both of them
do their utmost to discourage either of their own
assureds from making claims against the other,
Or, putting 1t in another way, the insurance
compamiecs amongst themselves do not insist
upon their assured bringing such action as they
may be entitled to bring against the party

e — . A ——et
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Knowingly

I'he gradations extend from a slight lnclimulon
of opinion to complete assurance, Here {t SCome.

(0 AMOUNT L0 AN AWATENCSS OF CONSCIOUSHESS thar

no reasonable probability exists of &Qccnainin"" 3
the identity of the car satisfactorily or with any
certainty. Complete assurance is by no Meang
necessary. When the plaintiff has come to tmnk" '
that the identity cannot be established that ic
enough. If the expression “think must be re.
fined upon, it may be said to mean that the
steady preponderance of his opinion of bclieu; |
that it cannot be done.' Vines v Djordjeviey
[1955] ALR 431 at 435, per cur ?

(Income Tax (Trading and Other Income)
Act 2005, s 583(4))

KNOWING

New Zealand [Local Electoral Act 2001,
s 134(1): offence of transmitting a return of
clectoral expenses, Knowing it to be false in one
or more material particulars.) ‘[37] Section
134(1) used the word “knowing™, In order to
have committed an offence under the section. it
was necessary that, when the candidate trans-
mitted the return of elect nses, he or she
knew that it was false "Qjﬁal particular.

‘(38] In the cri aw, generally, it is
commonly ace re is more than one
way in which SOIY can be said to “know™
something.

Australia A claimant “knows" a material faey
within the meaning of s 23A(2)(a)(i) ofm
Limitation of Actions Act (Vi¢) [see now
S 23A(3)(e)] 1958-1986, when he receives in.
formation of the existence of that fact from g
person, who, to the knowledge of the Claimant,
IS in @ position to have direct knowledge of the
fact. Further, the claimant cannot proye igno-
rance of the matenal fact by proving his belief
that the information is incorrect.’ Loveday v
IND [1980] VR 346 at 352, per Southwell J

Y
Canada "The verb “know" has a positive COng
notation requiring a bare awareness, the act of °
receiving information without more. The actéhfs
appreciating, on the other hand, is a s ~..‘
stage in a mental process requiring the dnglysls

or she ‘is “wilfully
definition of wilful

dafit is wilfully blind if he or
thooses not to inquire whether
fue because he or she has no real
answer is going to be, or because

8‘2 on the part of the defendant.

wants not to know. In such cases, the
. In appropriate cases, presume know-

[(2002) 20 NZTC 17-797).
'[46) 1 do not accept Mr Jones' submission

‘[47] Underpinning the doctrine of wilful
blindness is the principle that a defendant
should not be able to shield himselfl or herself
from criminal lHability by deliberately remain-
ing in ignorance. As Cooke P, for himself and
for Richardson J, put it in Millar v Ministry of
Transport [[1986] | NZLR 660, CA, at 669 the
doctrine of wilful blindness carefully applied.
should be “a major safeguard against spurious
claims of lack of knowledge”.

‘48] In my judgment, the knowledge re-
quired by use of the phrase “knowing [the retumn
of electoral expenses| to be false™ in s 134(1) of
the Act embraced not only actual knowledge,
but also wilful blindness in the sense | have
discussed. It follows that the Crown had to
prove beyond reasonable doubt either that Mr
Banks actually knew or correctly believed the
return of electoral expenses to be false, or that,
having formed the view that the return was
likely to be false, he deliberately refrained from
making further inquiries because he knew what
the answer was going to be, or because he
wanted not to know." R v Banks [Reasons for
verdict] [2014] NZHC 1244, [2014] 3 NZLR
256 at [371-{40], (441-{48]. per Wylie 3

.
-~

insured by the other insurance company.' Mor- , . : , M, [ Wb bt St T s ol
ley v Moore [1936] 2 KB 359 at 361-362, CA, ©! knowledge or experience in gne (rapcr. ooy 7 gt g Sl A e gt R Ay
per Sir Boyd Memman P anc;thcr. f; v Barmier [1980]°1 il 24 at "(44] Perhaps not surprisingly, there are no. Kl QW‘,NGL,Y W OOFT RHCT WORPED el
- [For form of ‘knock for knock®' agreement 1136-1137, SCC, per Estey'J cases which have dealt with the meaning of the.  *““Knowingly” must mean with a design.’ R v
ad ‘comments thereon, see Hobbs v Marlow words “knowing [the return of electoral ex-  Banmen (1844) | Car & Kir 295 at 299, CCR.
1977 2AILER 249 at 252 et seq, HL, perLord  Canada “To “know" the-ng penses] (o be false™ contained in s 134(1) of the, perTindal Q¥ v o - o
Diplock] an act may mean rierel Local Electoral Act. | . Section 5 [of the Companies Act 1900
i physical act, while g™ 145] Mr Jones submitted that;the state of (repealed: see now the Companies Act 2006,
estimation and _ufndef knowledge required by's 134(1) is actual know- s 579)) ... says this: “An allotment made by a
quences of ledge. He mfcned;m‘gylSﬁ(Z).pffulgm As | npany to an applicant in contr: vention of the

1149 at have already noted, it provided that every can-  foregoing provisions of this Act shall be voi

didate committed an offence who transmitted a  a

e

str; [Where a person injurcdibz'l ;l; fun- mcrg:lflelwlt:l'l?l .cx“p:lm‘g jg“’mem‘,ﬁ B
_.',,‘ .‘-__ r vehicle sues a nomin en- N N .. material partic ar, unless the ” ?m ,{
MWC“M 1951, 5 47(1) [see ENOW-HOW § | 'O o that he or she had no intention 1O mis or.

osposalS;Ofr

W Motor Car Act 1958-1986, s 49(1)@)] In [Part 5, Chapter 2 know-how]. conceal the facts, and, that he.or she took-all;

| '..y

) the \ of proof ‘know-how’ means any industrial i ormation reasonable ste S 10 ensure that the information
_K'q' complied with or techniques likely to assist in— 4 was accumle:! JM}WM 1S PrOVi;
0, which stipulates (a)  manufacturing or processing goods or mat- sion created an offence. of strict liability, be-.
le after he . enials;, - | ot A cause no element of knowledge was required.

LA '}1:"‘f.,‘ e J}')..}(M.‘.!)l‘. g

(b) - working a source of mineral deposits(in-

+ ¢luding searching for, discovering or test-

+ ing mineral deposits or obtaining access (0
A, O} uomini) o oy wingasubal

(_c)ngmsw@-m: icultural, forestry. or
RERRE AL L mmﬁd Ol ‘D(HG, , .

He contrasted : this. provision: with subs (1),
which required knowledge of the falsity. He
AP o o Ry e
ity was required under subs (1), He also |
relied on.a judgmentof. HeathJ in Mor

v Commissioner..of . Inland. . Revenue, conta
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Knowingly =

whather the director had knowledge of the law
or not. 1 think he is bound to know what the law
is. and the only question is, did he know the
facts which made the act complained of a
contravention of the statute?” Burton v Bevan
[1908] 2°Ch 240 at 246-247, per | Neville J
[The Children Act 1908, s 17(2) (repealed: ¢f
now Sexual Offences Act 1956, s 28 (repealed))
provided that any person having the custody of
a girl under the age of sixteen should be guilty
of an offence if he ‘knowingly™ allowed her to

consort with a prostitute or person of known
immoral character.] ‘There is a wide difference
hetween allowing and “knowingly allowing™
within the meaning of this enactment, There are
many cases upon the meaning of “allowing”,
“permitting”, or “suffening” in other statutes,
but they do not gnc much assistance in this
case, because it is clear that the “knowingly
allowing™ which is contemplated in s 17, sub-
s 2 of the Act of 1908, must be such a
pcrmnsszon as can be deemed to be causing or

encouraging.” R v Chainey [1914] 1 KB 137 at

142, per cur
‘When one finds put up as a danger signal or
a signpost ... the words “If any person know-
ingly” docs cenain things, it seems (o me. that
Qamons about mens rea are of something
than academic interest. The knowlcdgc on
he pant of the alleged offender is described
;’:“-,.;' sntly as an essential ingredient of the
of ce.” Gaumont British Distributors Lid v
Henr '1,1939] 2 KB 711 at 716, per Lord
T ’i %0int that is raised is purely a matter of
: ;'.’.‘,'f.'.\'f',,;,' on of s 4(1) of the Explosive Sub-
1a t 1883, which is in these terms: “Any
TS .,}';, ho ... knowingly has in his possession’
s control any cxplosive substance,
’ch'cumstanocs as 1o give rise 10 a
uspicion that he ... does not have it
- posse on or under his control for a
vject, sh mmmmma he'
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[The defendant was stopped at Hcathmw
Airport on arrival from Amsterdam. He was'in
possession of two video cassettes which bore
the labels of two ordinary films on general,
release. but which actually contained materia]
whose importation was prohibited, namely jq.n:
decent photographs of boys under 16. In his.
defence. he claimed that he had not known lhai;
the casscttes had contained indecent photo., -
graphs of children, and had instead believed
them to contain two other films which hel
thought were prohibited, but were not in fact:
prohibited. Such a belief, if accepted by the jury:
as a reasonable possibility, would have required’
the defendant’s acquittal, and the judge directed
the jury accordingly. He was convicted and’
appealed.] ‘[53] In the present case'it is not in
dispute that the goods carried by the appellant3
were prohibited goods, Once the jury had re-
jected (as they did) the “Taaffe defence” [R k'
Taaffe [1984] 1 All ER 747, HL] advanced on
behalf of the appellant that he believed he. wag,
carrying two prohibited video films but (hat in, -
reality, those films were not prohibited, the only\
issu¢ for the jury to decide was whether the.
defendant knew that the goods which he wase
carrying were subject to a prohibition. The,
judge on a number of occasions correctly di-
rected the jury that this was the issue which th “
had to decide. He also correctly told the jrg
that the prosecution had to satisfy them ghag the
defendant “by his behaviour, and th
which you will find as a matter ol
knew he was bringing in preh photo'
gl'aphS".' % | e 'ol

[56] . The offen by s l7 b
of the 1979 Act is ¢ of being’ @%‘
ingly concerned i '
any prohibiti

‘ evaklb’h oftai ohi-

us” and “The Godfathe '1-'.:)"’:
. h?h‘m PO ‘-\ z-'_.
Mﬂpﬂ fd’!“”ﬁl “wwm I'um u
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%cffeﬂ of the
é« ¢, by saying théttwhilé

‘[57) In many cases a person who, at the
request of another and, it may be, in return for a
payment, brings into the United Kingdom an
article, knowing that he i§ taking part in the
fraudulent evasion of a prohibition against im-
portation, will not know the precise nature of
the article which he is carrying. In such a case
the task for the prosecution in proving an
offence would be virtually impossible if, in
addition to having to prove that the article was
a prohibited one and that the defendant knew
that he was involved in the evasion of a prohi-
bition, it also had to prove that he knew the
precise nature of the article. In my opinion the
application of the principle, in R v Hus-
sain [[1969] 2 AL ER 1] ves rise to no
injustice in a case such@ nt one, 4s it
is open to the defepda cek to rely on the
“Taaffe defence’,

case is that he believed
mg)an article which in reality
{ not prohibited.” R
]4 All ER 97

l ' adl'f

wice Act, RSO 1980, 218,
&hat ‘where an apy lfé’aht'f

ingly' misrepresented
_'mv:a_lld.]_ 1 ﬂéﬁ& K t

¢sf1 =

* \

ware of the contents of the appI on. I
think “knowingly” in the statute is u:

information that Wh&t 18 ii\ m" state fﬁfr} .,,,

.“’s

apphcauon q,ug% .. » ;wﬁ‘ m(’"‘ the

441, 0nt. C. a;\(
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ct, RSO 1937, c 256U
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sensc  that  the: applicant is in posst .-r,\,,._fj 5

Knowledge

order ¢an be made, it has to be shown that the
member of the company sought to be mulcted
knew that the particalar debts were being in-
curred and also had a knowledge generally of
the company’s affairs, so that, as a reasonable
person, he should have known that, at the time
when the particular debts were contracted. the
compiny should not have had any reasonable or
probable expectation of being able to pay the
same as well as all its other debts. That con-
struction places the member in the same posi--
tion as if he were conducting the com-
pany’s business as his own private business and
had become b . and that, I think, is what
the Legislature in(cnded ‘Re J & E Hurdley &
Son Lid [1941] NZLR 686 at 734, CA. per
MycrsCJ also reported [1941] GLR 260 at 285
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